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PKEFACE. 



The continued changes in the case law of the Workmen's 
Compensation Act render it necessary that one should be 
able readily to ascertain and follow the vicissitudes of 
any particular decision. I have, therefore, made out a 
"Table of Cases Reported, Cited, Judicially Referred 
to or Discussed, Followed, Approved, Dissented from, 
Overruled, or Reversed." It includes every case referred 
to in any of the two hundred and twenty-seven Reports 
in the five volumes of the "W. 0. C." Reports, and 
it is hardly too much to say, that no opinion based upon 
any of these cases should be formed without reference 
to this Table. 

THE EDITOR. 

Septenibw^ 190a. 
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August 7, 1903. 

PENTON (PAUPEE) v. J. THORLEY & COMPANY 
(LIMITED). 

Before Lords Macnaghtbn, Shand, Davey, Eobertson, 
and LiNDLEY. 

(1903) 19 T. L. It. 684. 

Injury hy Accident, — Sec. 1, 1. 

A physiological injury caused by an unlooked-for mishap or an untoward 
event which is not expected or designed is an injury by accident. 

This was an appeal under the Workmen's Compensation 
Act, 1897, and the question was whether what happened 
to the appellant was an accident within the meaning 
of the Act so as to entitle him to compensation. The 
Court of Appeal (Collins, M.R., and Mathew and Cozens- 
Hardy, L.JJ.), aflSrming the decision of Judge Russell, of 
the County Court of Surrey, held that it was not an 
accident. The arguments were heard on June 80 last, 
when their Lordships took time for consideration. The 
story is fully told by Lord Macnaghten. 

VOL. V. B 
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Dodd, K.C., FxQjik^Metior, and Jelf for the appellant ; 
Powell, KC.^ Bh^^haicespeare for the respondents. 

LoBQ MApifAiiflTEN : My Lords. Fenton, the appellant, 
was^ a Vrprkman in the employment of the respondents, 
yvho*' ma"iufacture for sale an article called Thorley's 
•,^ iRcoi for Cattle. He was employed to look after one of 
. •'.\ \'\he machines used in preparing the food. It seems to 
*\ • have been a sort of combination of kettle and press. The 
actual operation performed by this machine takes about 
six or eight minutes. At the end of that time the work- 
man in charge moves a lever and then turns a wheel for 
the purpose of raising the lid and removing the contents, 
which come out, or ought to come out, dried and pressed 
into separate layers of cakes. On December 3,' 1901, 
Fenton was at work at his machine. He had got through 
the operation on that day a good many times without 
hitch or difficulty; but about 9 p.m., or a little later, 
when, the time came for opening the vessel, the wheel 
would not turn. He then called a fellow-workman to his 
assistance, and the two men together set to work to move 
the wheel. Suddenly Fenton felt something which he 
describes as a "tear" in his "inside," and it was found 
that he was ruptured. Fenton was a man of ordinary 
health and strength. There was no evidence of any slip, 
or wrench, or sudden jerk. It may be taken that the 
injury occurred while the man was engaged in his ordinary 
work, and in doing or trying to do the very thing which 
he meant to accomplish. There is evidence that the wheel 
was short of one spoke or handle, which may have made 
it more difficult to grasp than usual, and it was discovered 
afterwards that there was a leak in the kettle which let 
moisture into the vessel below, glueing its contents to- 
gether, and so causing the lid to stick. I mention these 
circumstances merely for the purpose of putting them 
aside. It was, indeed, argued by the learned counsel for 
the appellant that if the mishap that befell Fenton was 
not of itself and apart from all other circumstances an 
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accident within the meaning of that word as used in the 
Act, then these two things — ^the loss of a spoke in the 
wheel and the leak in the kettle — introduced an element 
of accident — a fortuitous element it was called — which 
would satisfy the terms of the enactment, however nar- 
rowly it may be construed. In my opinion, they do not 
affect the question in the least. The Court of Appeal 
held that the injury which Fenton sustained was not 
"injury by accident" within the meaning of the Act. In 
so holding they followed an earlier decision of the Court 
in the case of Hensey v. White ([1900] 1 Q. B. 481 ; 2 W. C. 
C. 1), which in its circumstances is not distinguishable 
from the present case. In Hensey v. White a passage was 
cited from the opinion of Lord Hakbury, L.C.,in Hamilton, 
Fraser, & Company v. Pandorfdk Company ([1887] 12 A. C. 
518), in which his Lordship said: "I think the idea of 
something fortuitous and unexpected is involved in both 
words ' peril ' or ' accident.' " Founding themselves upon 
that expression the learned Judges of the Court of Appeal 
held in Hensey v. White, as they have held here, that there 
was no accident, because (to quote the leading judgment) 
there was *'an entire lack of the fortuitous element." 
What the man " was doing," it was said, " he was doing 
deliberately, and in the ordinary course of his work, and 
that which happened was in no sense a fortuitous event." 
To the expression as used by Lord Halsbury, L.C., in the 
passage in which it occurs, no possible objection can be 
taken; but it is, I th^nk, to be regretted that the word 
''fortuitous" should have been applied to the term "injury 
by accident " in the Workmen's Compensation Act. If it 
means exactly the same thing as accidental, the use of 
the word is superfluous. If it introduces the element of 
haphazard (if I may use the expression), an element which 
is not necessarily involved in the word "accidental," its 
use, I venture to think, is misleading, and not warranted by 
anything in the Act. And now I must ask your Lordships' 
attention to the Act itself; but before doing so there are 
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two observations I should like to make. If a man, in 
lifting a weight or trying to move something not easily 
moved, were to strain a muscle, or rick his back, or 
rupture himself, the mishap in ordinary parlance would 
be described as an accident. Anybody would say that 
the man had met with an accident in lifting a weight, 
or trying to move something too heavy for him. One 
other remark I should like to make. It does seem to me 
extraordinary that anybody should suppose that, when 
the advantage of insurance against accident at their 
employers' expense was being conferred on workmen. 
Parliament could have intended to exclude from the benefit 
of the Act some injuries ordinarily described as accidents 
which beyond all others merit favourable consideration in 
the interest of workmen and employers alike. A man 
injures himself by doing some stupid thing, and it is 
called an accident, and he gets the benefit of the in- 
surance. It may even be his own fault, and yet com- 
pensation is not to be disallowed unless the injury is 
attributable to "serious and wilful misconduct" on his 
part. A man injures himself suddenly and unexpectedly' 
by throwing all his might and all his strength and all 
his energy into his work by doing his very best and utmost 
for his employer, not sparing himself or taking thought 
of what may come upon him, and then he is to be told 
that his case is outside the Act because he exerted himself 
deliberately, and there was an entire lack of the fortuitous 
element. I cannot think that that is right. I do think 
that if such were held to be the true construction of the 
Act, the result would not be for the good of the men nor 
for the good of the employers either in the long run. 
Certainly it would not conduce to honesty or thoroughness 
in work. It would lead men to shirk and hang back, 
and try to shift a burden which might possibly prove too 
heavy for them on to the shoulders of their comrades. 
Now I turn to the Act. The title of the Act is " An Act to 
Amend the Law with respect to Compensation to Workmen 
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for Accidental Injuries Suffered in the Course of their 
Employment." It has been held that you cannot resort 
to the title of an Act for the purpose of construing its 
provisions. Still, as was said by a very sound and careful 
Judge, "the title of an Act of Parliament is no part of 
the law, but it may tend to show the object of the legis- 
lation." Those were the words of Mr. Justice Wightman 
in Johnson v. Upham ([1859] 2 E. and E. 250, 263); and 
Mr. Justice Chitty observed in East and West India Docks 
V. Shaw, SaviUy d Albion Company ([1888] 89 C. D. 531) 
that the title of an Act may be referred to for the purpose 
of ascertaining generally the scope of the Act. Surely, 
if such a reference is ever permitted, it must be permissible 
in a case like this, where Parliament is making a new 
departure in the interest of labour, and legislating for 
working men presumably in language that they can under- 
stand. The first section of the Act, sub-sec. (1), declares 
that "if in any employment to which this Act applies 
personal injury by accident arising out of and in the 
course of the employment is caused to a workman " his 
employers shall be liable to pay compensation. Now, the 
expression " injury by accident " seems to me to be a com- 
pound expression. The words "by accident" are, I think, 
introduced parenthetically as it were to qualify the word 
" injury," confining it to a certain class of injuries, and 
excluding other classes, as, for instance, injuries by disease 
or injuries self-inflicted by design. Then comes the ques- 
tion, do the words " arising out of and in the course of the 
employment" qualify the word "accident" or the word 
"injury" or the compound expression "injury by acci- 
dent " ? I rather think the latter view is the correct one. 
If it were a question whether the qualifying words apply 
to "injury" or to "accident," there would, I think, be 
some difficulty in arriving at a conclusion. I find in 
sec. 4 the expression, " accident arising out of and in the 
course of their employment." In sec. 9 I find the words, 
" personal injury arising out of and in the course of his 
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employment," while in sec. 1, sub-see. 2 (b), the qualifying 
words seem to be applied to the compound expression 
"injury to a workman by accident." The truth is that 
in the Act, which does not seem to have had the benefit 
of careful revision, " accident *' and " injury," that' is, 
injury by accident, appear to be used as convertible terms ; 
for instance, in sec. 2, "notice of the accident" has to 
be given, and that notice is referred to immediately after- 
wards as "notice in respect of an injury under the Act." 
I come, therefore, to the conclusion that the expression 
" accident " is used in the popular and ordinary sense of 
the word, as denoting an unlooked-for mishap or an un- 
toward event which is not expected or designed. It would 
serve no useful purpose to review the English cases on the 
subject. The decisions before Hemey v. White (ante, p. 3) 
are curiously conflicting. It would seem almost as if the 
Court, in some cases at least, simply confirmed the finding 
of the County Court Judge as a finding of fact, however 
opposed the finding might be to a previous decision of 
the Court on facts precisely similar. With the decision 
in Hensey v. White (sup.), and the decisions in which 
that case has been followed, including Roper v. Greenwood 
([1901] 83 L. T. 471 ; 3 W. C. C. 23), speaking with all 
deference, I am unable to agree. There is, however, a 
recent decision of the Court of Session in Scotland to 
which I should like to call your Lordships' attention, and 
in which I agree entirely. It is the case of Stewart v. Wil- 
sons & Clyde Coal Company (Limited) ([1903] 5 F. 120). A 
miner strained his back in replacing a derailed coal hutch. 
The question arose. Was that an accident ? All the learned 
Judges held that it was. True, two of the learned Judges 
expressed an opinion that it was " fortuitous," but they 
could not have used that expression in the sense in which 
it was used in Hensey v. White (sup.). What the miner 
did in replacing the hutch he certainly did deliberately 
and in the ordinary course of his work. There was 
nothing haphazard about it. Lord McLaren observed 
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that it was impossible to limit the sccpe of the statute. 
He considered that '* if a workman in the reasonable per- 
formance of his duties sustains a physiological injury as 
the result of the work he is engaged in" . . . ''this i^, 
accidental injury in the sense of the statute." Lord 
Kinnear observed that the injury was "not intentional/' 
and that ''it was unforeseen." "It arose," he said, 
" from some causes which are not definitely ascertained, 
except that the ^appellant was lifting hutches which were 
^ too heavy for him. If," he added, " such an occurrence 
as this cannot be described in ordinary language as , an 
accident, I do not know how otherwise to describe it." 
The learned counsel for the respondents, in his able 
address, referred to several cases on policies of insurance 
intended to cover injuries described either as arising from 
accidental, violent, and external causes, or in somewhat 
similar terms. I do not think that these cases throw 
much light upon the present question. They turn on 
the meaning and effect of stipulations for the most part 
carefully framed in the interest of the insurers. But, on 
the whole, they do not, I think, make against the con- 
struction which I ask your Lordships to put on the word 
" accident " in the Workmen's Compensation Act. I will 
not trouble your Lordships by going through the cases 
which Mr. Powell cited. I will only refer to one — a case 
of considerable authority, for it was a case in the Supreme 
Court of the United States. It is United States Mutual Acci- 
dent Insurance Association v. Barry ([1888] 131 U. S. Eep. 100). 
A jury had found in favour of the assured, who had injured 
himself fatally in jumping off a platform some four or five 
feet high. There was a motion for a new trial on the ground 
of misdirection. The Court refused to disturb the verdict. 
In the course of the judgment two cases were referred to 
with approval as supporting the conclusion at which the 
Court arrived. One was an English, the other an American 
case. I give them both as stated in the judgment. In 
Martin Y. Travellers' Insurance Company ([1859] 1 F. and 1\ 
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505), the " policy was against any bodily injury resulting 
from any accident or violence, * provided the injury should 
be occasioned by any external or material cause operating 
on the person of the insured.' In the course of his business 
he lifted a heavy burden and injured his spine. It was 
objected that he did not sustain bodily injury by reason of 
an accident. The plaintiff recovered. In North American 
Life and Accident Insurance Company y. Burroughs ([1871] 69 
Penn. 43), the policy was against death in consequence of 
accident, and was to be operative only in case the death 
was caused solely by accidental injury. It was held that 
an accidental strain resulting in death was an accidental 
injury within the meaning of the policy, and that it included 
death from any unexpected event happening by chance 
and not occurring according to the usual course of things." 
My Lords, I have no doubt that in the present case the 
County Court Judge ought to have found in favour of the 
appellant, if he had not been compelled to decide the other 
way by recent decisions in the Court of Appeal. I move 
your Lordships that the decision of the Court of Appeal 
and of the County Court Judge be reversed, with costs in 
both Courts, and that the action be remitted to the County 
Court with a direction to the Judge to ascertain the 
amount of compensation to which the appellant is entitled. 
The costs here will follow the rule laid down for pauper 
appeals. 

Lord Shand, in the course of a judgment, which was 
read by Lord Macnaghten, said : — I shall only add that, 
concurring as I fully do in holding that the word " acci- 
dent*' in the statute is to be taken in its popular and 
ordinary sense, I think it denotes or includes any unex- 
pected personal injury resulting to the workman in the 
course of his employment from any unlooked-for mishap 
or occurrence. 

Lord Davey concurred. 

Lord Eobertson, in the course of his judgment, said 
much poring over the word ** accident " by learned counsel 
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has evolved some subtle reasoning about these sections. 
I confess that the arguments seem to me to be entirely 
over the heads of Parliament, of employers, and of work- 
men. No one out of a law court would ever hesitate to 
say that this man met with an accident ; and, when all 
is said, I think this use of the word is perfectly right. 
The word "accident" is not made inappropriate by the fact 
that the man hurt himself. This use is, indeed, directly 
sanctioned by this Act itself, for sec. 1. 2. (c) plainly implies 
that an accident giving right to compensation may be 
attributable to the fault of the injured man himself. In 
the present instance the man by an act of over-exertion 
broke the wall of his abdomen. Suppose the wheel had 
yielded and been broken by exactly the same act, surely 
the breakage would be rightly described as accidental. 
Yet the argument against the application of the Act is in 
this case exactly the same, that there is nothing accidental 
in the matter, as the man did what he intended to do. 
The fallacy of the argument lies in leaving out of account 
the miscalculation of forces, or inadvertence about them, 
which is the element of mischance, mishap, or misadventure. 
In this view I do not rely on the historical circumstance 
that the sticking of the wheel was caused by an acci- 
dental leak. I think myself that the leak is too remote 
to impart its own accidental character to the injury which 
ultimately resulted to this man. I am for allowing the 
appeal. 

Lord Lindley : The Workmen's Compensation Act, 1897, 
contains no definition of the word " accident " ; but the 
interpretation and legal effect of the Act, when applied 
to ascertained facts, are clearly questions of law as dis- 
tinguished from questions of fact. I will assume for the 
present that it is for the plaintiff to prove personal injury 
caused by an accident. But when personal injury and 
its cause or causes have been ascertained, the question 
whether such cause or causes amount to an accident 
within the meaning of the Act is a question of law on 
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which the decision of the County Court Judge is not final, 
and is not a question of fact on which his decision is not 
open to appeal. Upon, this point I will only remind your 
Lordships of the observations of Lord Brampton in Hod-- 
dinott V. Newton, ChamberSy & Company (Limited) ([1901] 
A. C. 49, 68; 3 W. C. 0. 74), which were concurred in 
by the other noble Lords who heard that case, although 
they differed in the result. The word " accident " is not 
a technical legal term with a clearly defined meaning. 
Speaking generally, but with reference to legal liabilities, 
an accident means any unintended and unexpected occur- 
rence which produces hurt or loss. But it is often used 
to denote any unintended and unexpected loss or hurt 
apart from its cause, and if the cause is not known the 
loss or hurt itself would certainly be called an accident. 
The word "accident" is also often used to denote both the 
cause and the effect, no attempt being made to discrimi- 
nate between them. The great majority of what are called 
accidents are occasioned by carelessness, but for legal 
purposes it is often important to distinguish careless from 
other unintended and unexpected events. In this Act of 
Parliament the word is used in a very loose way. The 
title speaks of "accidental injuries;" sec. 1. 1. uses the 
expression " personal injury by accident." Personal negli- 
gence and even a wilful act on the part of an employer 
or. any one for whom he is responsible, is not called an 
accident, but it can be dealt with as if it were an accident, 
sec. 1. 2. (6). Serious and wilful misconduct on the part 
of a workman precludes him from obtaining the benefit of 
the act, sec. 1. 2. (c), but mere carelessness on his part does 
not. Further, sec. 1. 4. shows that the Act applies to cases 
where a workman sustains injuries for which, but for the 
Act, he would have no remedy. In sec. 2 " accident " and 
"accident causing the injury" are used indiscriminately 
in fixing the time within which notice of it has to be given. 
In the schedule the word "injury" is used, and the word 
"accident" does not occur. It is impossible to read the 
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Act without coming to the conclusion that the object of 
the Legislature was to throw upon certain classes of em- 
ployers of labour the obligation to compensate their work- 
men for personal injuries for which such employers were 
not responsible before, and it becomes necessary to deter- 
mine what injuries are within the Act and what are not. 
The governing section is sec. 1, 1, which runs thus : ** If 
in any employment to which this Act applies personal 
injury by accident arising out of and in the course of the 
employment is caused to a workman/' his employer shall 
be liable to pay compensation. What is meant by personal 
injury by accident ? Mr. Powell, in his very able argument, 
contended that there must be — first, a personal injury; 
secondly, that there must be an accident causing it; 
thirdly, that such accident must be the proximate cause 
of the injury, and^ that nothing more remote than the 
proximate cause can be properly taken into account. My 
Lords, I cannot accede to this contention. Assuming 
that there must be something unintended and unexpected 
besides the personal injury sustained, or, in other words, 
assuming that there must be a personal injury and an 
accident causing it, I cannot agree with Mr. Powell that 
this statute ought to be construed as if it were a policy of 
insurance against accidents. In an action on a policy the 
causa proxima is alone considered in ascertaining the cause 
of loss ; but in cases of other contracts and in questions 
of tort the causa causans is by no means disregarded. This 
was pointed out by "Willes, J., in GriU v. General Iron 
Screw Collier Company ([1866] L. E. 1 C. P. 600, 611), 
and is strikingly illustrated by Siordet v. Hall ([1828] 
4 Bing. 607), and numerous other cases of a similar kind. 
Siordet v. Hall was an action against a steamship owner 
for injury to cargo caused by water escaping from a pipe 
which had been burst by a sharp frost. The defence was 
that the accident was an act of God for which the de- 
fendant was not responsible. The Judge, however, told 
the jury that if the water had been unnecessarily placed 
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in the boiler, or, considering the season of the year, 
improperly left there without heat to prevent the action 
of the frost upon the pipe, the mischief was not occasioned 
by the act of God, but by gross negligence. The jury 
found for the plaintiff. A new trial was applied for on 
the ground of misdirection. The Court held that the loss 
was attributable to negligence, and was not caused by the 
act of GC)d so as to exonerate the defendant from liability. 
In other words, attention was paid to the circumstances 
under which the proximate cause produced the damage 
complained of. The rule that in contracts of insurance the 
proximate cause of loss can alone be regarded is carried 
so far that if it were rigidly applied to this Act of Parlia- 
ment its evident object would in many cases be clearly 
defeated. No doubt the rupture in this case was the result 
of an effort voluntarily and strenuously made, and it may 
be that a policy of insurance against accidents might be 
so worded as not to cover an injury so caused. But if 
we look further and inquire what called ioxth this unusual 
effort, we find it was an unexpected difficulty in moving 
the wheel of the machine, and that this difficulty arose 
from an unobserved leakage, whi(5h caused the material 
in the machine to choke the meohanism. The machine 
was accidently put out of order. It had worked properly 
until it was stopped by an accident. It is not straining 
language, but using it in its ordinary sense, to describe 
the personal injury as caused by an accident. The personal 
injury was the rupture ; the cause of it was the unintended 
and unexpected resistance of the wheel to the force applied 
to it. Such a case appears to me to fall within the Act. 
Every injury must have a cause. The proximate cause 
may be an internal strain; but if, as in this case, the 
strain is occasioned by an effort to overcome an obstacle 
accidentally presented to a workman in the course of his 
employment, I am not prepared to say that the Act 
does not apply. I think it clearly does, and that the 
interpretation put upon the Act in Scotland in Stewart v. 
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Wilsons & Clyde Coal Company {Limited) {ante, p. 6) is to be 
preferred to the narrower construction occasionally adopted 
in this country. In this case the cause of the injury is 
known, and it is proved that the cause was an accident. 
It is not, therefore, necessary to consider whether the Act 
applies to cases in which the cause of the injury is not 
known, or in which the only unforeseen occurrence is the 
personal injury itself. But if personal injury is caused 
to a workman, and it arises out of and in the course 
of an employment to which the Act applies, it appears 
to me that prima fade the Act entitles him to compensa- 
tion, but that this inference may be displaced by proof 
that the injury is attributable to his own serious and 
wilful misconduct, or to some other cause which shows 
that the injury was not accidental. The Scotch case above 
referred to is a valuable authority on this point. The 
appeal in this case ought to be allowed, and the case be 
remitted to the County Court Judge to assess compensa- 
tion, as proposed by my noble and learned friend. Lord 
Macnaghten. 

Solicitors for the appellant, C. F. Appleton; for the 
respondents, W. Hurd & Son. 

Also reported in (1903) A. 0. ; 72 L. J. K. B. ; 89 L. T. 
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December 17, 1902. 

SMITH V. SOUTH NORMANTON COLLIERY 
COMPANY (LIMITED). 

Before Collins, M.R, Romer and Mathbw, L.JJ. 

(1902) 88 L. T. 6. 

Arising out of and in the course of —Disobedience in not going to a 
certain place, — Sec. 1, 1. 

A collier was suspended from work, and should have gone to the pit 
bottom. Instead of doing so, he remained, even after he had been told 
not to, in a ^' pass-by,** and there met with an accident about two hours 
after his suspension. 

Eddy that there was evidence that the accident did not arise out of and 
in the course of the employment. 

Appeal by the applicant from an award of the judge 
sitting at Alfreton County Court holding that the applicant 
was not entitled to compensation. 

The applicant was a gang-boy, of the age of sixteen, in 
the employment of the respondent company. In the course 
of his employment in one of the pits belonging to the 
company he had a dispute with one Taylor, whose duty 
it was to superintend the work on which the applicant was 
engaged. In consequence of this dispute Taylor suspended 
the applicant from work for the rest of the day. There was 
evidence that Taylor ordered him to go to the pit bottom, 
which was distant about 240 yards from the spot where 
the applicant was working. Men were not allowed to 
remain in the workings when not at work, and the practice, 
if they were suspended, was to go to the pit bottom and 
wait till the cage went up. On the day in question the 
cage did not go up till 4 p.m., which was some two hours 
after the time when the applicant was suspended. The 
applicant, instead of going to the pit bottom, went and sat 
in a ** pass-by," which was a refuge by the side of the 
gangway where miners deposited their clothes, and where 
they sat while eating. A deputy at the colliery, seeing the 



SMITH V. SO UTH NORM ANTON COLLIER Y CO. (LTD.) . 1 5 

applicant sitting there, told him to go to the pit bottom. 
The applicant nevertheless remained in the pass-by, and 
while he was sitting there a piece of coal fell upon him 
from the roof and injured him. 

The County Court Judge found that the applicant had 
not been guilty of any serious and wilful misconduct, but 
that he had no business, and ought not, after having been 
stopped from work, to have stayed in the pass-by ; and as 
the accident happened to him over two hours after he had 
stopped work for the day, and in a place where he had at 
the time of the accident no right to be, the accident did 
not arise " out of and in the course of his employment." 

The applicant appealed. 

Hextall, for the applicant, cited McNicholas v. Dawson & 
Son ([1899] 1 Q. B. 773; 1 W. C. C. 80), Whitehead v. 
Reader ([1901] 2 K. B. 48 ; 3 W. C. C. 40). 

Eiiegg, K.C., and Appleton, for the respondent company, 
were not called upon. 

Collins, M.R. : I think this appeal fails. The County 
Court Judge has found that the applicant was not guilty 
of serious and wilful misconduct in disobeying the order of 
the deputy to go to the pit bottom, but that he had no 
business, and ought not, after having been stopped from 
work, to have stayed in the pass-by; and that, as the 
accident happened to him over two hours after he had 
stopped work for the day, and in a place where he had at 
the time of the accident no right to be, the accident did 
not arise out of and in the course of his employment. I 
think that there was evidence on which the County Court 
Judge was justified in those findings, and I cannot see that 
he has misdirected himself in any way. It is a question 
of fact up to what point of time the employment can be 
said to continue after the workman has ceased working. 
While the workman is leaving the place where he is 
employed, I think that, for the purposes of this Act, his 
employment would still continue. But though his employ- 
ment may continue for an interval after he has actually 
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ceased working, yet there must come a time when he can 
no longer be said to be engaged in his employment in such 
a way that an accident happening to him can be said to 
have arisen out of and in the course of his employment. 
There must be a line beyond which the liability of the 
employer cannot continue, and the question where that 
line is to be drawn in each case is a question of fact. The 
County Court Judge found that the applicant received an 
order which debarred him from remaining any longer in 
the workings where he was. There was evidence that men 
who were not at work were not allowed to remain in the 
workings. The applicant was therefore in a place where 
prima facie he had no business to be, and while loitering 
there he was told to go to the pit bottom, but he continued 
loitering in the pass-by till the accident happened. Upon 
those facts the County Court Judge has found that the 
accident did not arise out of and in the course of the 
applicant's employment. I do not think that we can say 
that upon the evidence he was wrong in point of law in so 
finding, and I therefore think that the appeal must be 
dismissed. 

EoMER, L.J. : I agree. 

Mathew, L.J. : I am of the same opinion. I only wish 
to guard myself against being supposed to hold that every 
deviation from the orders of a manager or a superior would 
deprive a workman of the protection given by the Act. 
This is a peculiar case, and no such general conclusion is 
involved in our decision. I cannot say, as a matter of law, 
that there was no evidence before the County Court Judge 
to justify his findings of fact. 

Appeal dismissed. 

Solicitors for the applicant, Frank Osbaldeston & Co., 
for Green & Williams, Nottingham; for the respondents, 
Ullithorne, Currey, & Co., for C. F. Elliot Smith, 
Mansfield. 

Also reported in (1903) 1 K. B. 204; 72 L. J. K. B. 76; 88 L. T. 5 
61 W.R. 209;19T. L. R. 128. 
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December 19, 1902. 

LOSH V. EVANS & COMPANY. 

Before Collins, M.R, Eomer and Mathew, L. JJ. 

(1902) 19 T. L. B. 142. 

Arising out of and in the course of^Doing the work of another,^- 
Sec. 1, 1. 

A girl, eighteen years of age, acting as she thought in her master's interest, 
left her work to start an engine, which was in charge of a person who wa^ 
not present. As she went towards it several of her companions told her 
she ought not to touch it. 

Held^ (Mathew, L.J., diss.) that there was evidence that an accident 
that occurred at the machine did not arise out of and in the course of the 
employment. 

This was an appeal from an award of the judge sitting 
at St. Helen's County Court. The applicant, Martha Losh, 
was a girl of eighteen years of age, and at the time of the 
accident for which she claimed compensation she had been 
in the employment of the respondents at their Lee pit at 
Haydock for a fortnight. She had been employed for a 
week at a ** shaker," which was worked by an engine, and 
on the day in question, March 8, 1898, she was employed 
for the first time at the "band," which was worked by 
a separate engine under the charge of a man named Dixon. 
A number of other girls were working with her. During 
the day the band engine had to be stopped and started 
again several times. The applic9.nt herself had stopped it 
or started it about three times. During the temporary 
absence of Dixon, the applicant, hearing the signal to start 
the engine, started it again, and in doing so she was caught, 
and sustained serious injuries. Dixon stated in his evidence 
that he had warned the girls not to interfere with the 
engine. It appeared from the evidence of the girls that 
most of them had at various times stopped and started the 
engine, though some of them told the applicant that she 

VOL. V. 
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ought not to toiich it. The County Court Judge found that 
the accident did not arise out of and in the course of the 
applicant's employment, and he accordingly made an award 
in favour of the respondents. The applicant appealed, and 
on the original hearing of the appeal the Court directed 
that the case should go back to the County Court Judge 
in order that he might prepare a statement of the grounds 
of his decision. The County Court Judge made the follow- 
ing report : — '* My award was made for the following 
reasons : — I found as facts that the applicant was on the 
day of the accident employed by the respondents at their 
Lee pit as a brow girl. As such her duty was to pick out 
* bass ' from the * slack ' while it passed over a band, 
which discharged the slack into railway waggons. The band 
was worked by a steam-engine, which was stopped and 
started by turning a wheel. In starting the engine it was 
frequently necessary to go some distance into the machinery 
in order to pull the fly-wheel round. Thomas Dixon was 
the man in charge of the belt engine. It was no part of 
the duty of the applicant to touch or interfere with the 
belt engine. On March 8, 1898, the pit had become blocked. 
Thomas Dixon, having stopped his engine, had gone to 
assist the shunt man in order to set the pit working again. 
While Thomas Dixon was away, the applicant, clothed in 
a skirt, having heard a signal which referred to the engine, 
went to the belt engine. In pulling the large fly-wheel 
round to start the engine, she became caught in the 
machinery, and was injured. Several of the girls at work 
on the belt, seeing the applicant going to the engine, told 
her not to touch it. The applicant, who had been at the 
pit a fortnight, had not herself been warned by Dixon not 
to touch the engine, but the girls who told her not to do 
so had received express instructions to that effect. The 
operation of setting the engine in motion was a dangerous 
one, and unfitted for a woman clothed in a skirt. At the 
date of my award, January 10, 1899, the case of Lowe v. 
Pearson ([1899] 1 Q. B. 261 ; 1 W. C. C. 5) had just been 
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decided. Acting upon that decision^ I was of opinion that 
the applicant's duty being to pick baas from the belt, and, 
having been told not to touch the engine, the accident could 
not be held to have arisen out of or in the course of her 
employment." 

F. H. Mellor for the applicant ; Ruegg, K.C., and S. H. 
Leonard for the respondents. 

The Court dismissed the appeal (Mathew, L.J., dis- 
senting.) 

Collins, M.R, said this was an appeal from the decision 
of the County Court Judge that the applicant was not 
entitled to compensation, on the ground that the accident 
did not arise out of and in the course of her employment. 
The applicant was employed in a colliery, and her duty 
was to pick dirt out of coal passing along a band which was 
actuated by machinery. The man in charge of the engine 
was temporarily absent, and, the engine having been stopped, 
and a signal having been given to start it again, the appli- 
cant took upon herself to attempt to start it, and in doing 
so she was caught in the machinery and injured. The 
question was, whether under those circumstances her 
employers could be held liable to pay her compensation. In 
his opinion the question whether the accident arose out of 
and in the course of the applicant's employment was purely 
a question of fact. One principle which had been established 
beyond doubt with regard to the Workmen's Compensation 
Act was that, where the County Court Judge decided a 
matter of fact on evidence which was capable of support- 
ing his finding, then, unless this involved a misdirection 
on a matter of law, his decision could not be questioned 
in this Court. The County Court Judge in this case had, 
on the invitation of the Court, given his reasons for his 
decision. [His Lordship read the report set out above.] 
The County Court Judge found as a fact that it was no 
part of the applicant's duty to touch the engine. It seemed 
to be clear that an employer was at liberty to define 
the sphere of duty of his workmen, and to divide the labour 
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of his workmen into unintelligent labour and skilled labour. 
Here the applicant's own evidence did not furnish any 
suggestion that her sphere of duty extended beyond the 
simple work of picking dirt out of the coal. The case of 
Lowe V. Pearson (antej p. 18) was an authority to show that 
a workman employed in one sphere of work could not make 
his master liable for injuries accidentally sustained by him 
while acting in another sphere. The question whether and 
how far one sphere was marked off from another was a 
question of fact. In his opinion there was evidence justify- 
ing the County Court Judge in finding as he had done, and 
his decision must be upheld. 

EoMER, L. J., agreed with this judgment. 

Mathew, L.J., said he regretted that he could not 
concur with the judgment of the other members of the 
Court. The question was whether the accident was shown 
not to have arisen out of and in the course of the appU- 
cant's employment. The phrase " out of and in the course 
of the employment " was an elastic phrase, and it was to 
be noticed that there was no reference whatever in the Act 
to duty. The County Court Judge in the reasons which he 
gave for his decision, said that it was no part of the duty 
of the applicant to touch or interfere with the engine. But 
after reading all the evidence in the case, he could not see 
that there was any evidence of the existence of any duty 
on the part of the applicant not to stop or start the engine. 
She was not told in express terms, at the time when she 
was engaged, that she was expected not to go to the engine 
to stop it or start it. It was admitted that she never re- 
ceived any precise directions on the matter. The respon- 
dents had the means of knowing what ordinarily went on 
when the girls were at work, and the evidence showed that 
it was the usual practice, when Dixon was away, for the 
girls to obey the signals, and stop or start the engine. In 
his opinion there was no evidence sufficient to justify the 
findings of the County Court Judge, and therefore he 
thought that the appeal ought to be allowed. He was 
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sorry to take the unusual course of diflfering from his 
brethren on a question as to the effect of evidence, but he 
felt bound to express his opinion. 

Solicitors for the appellant, Charles Russell & Co,, for 
H. Lindon Riley, St. Helens; for the respondents, W. 
Norton Ellen, for John 0. Swift £ P.eace, Liverpool. 

Also reported in 51 W. R. 243; 19 T. L. R. 142. 



November 11, 1899. 

EDWARDS V. INTERNATIONAL COAL COilPANY. 

Before Smith, Collins, and Williams, L.J J. 

(1899) The Times, November 13. 

Arising out of and in the course of, — Sec. 1, 1. 

An accident occurring to a labourer in a mine while he is, without 
instructions, acting as a collier is not one arising out of and in the course 
of his employment. 

This was an appeal from an award of the judge sitting 
at Bridgend County Court. 

The applicant was the widow of a workman who had 
been killed by an accident in a coal-mine. 

The County Court Judge made an award in her favour 
for ^6225. 

The deceased was not a collier, but a labourer, and on 
the day of the accident he had been ordered to work with 
another man in clearing away coal from a roadway in the 
mine by picking it up and filling trucks with it. While so 
engaged he got a mandril and set to work on a piece of 
coal which was projecting from the side or roof of the drift. 
The piece of coal fell upon him and killed him. One of 
the witnesses, a man named Austin, the fireman, said that 
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the deceased asked him if he might get the piece of coal, 
and he told him not to touch it, as it was dangerous. The 
County Court Judge found that the deceased had received 
instructions from Austin to take down the coal. The 
employers appealed on the ground that there was no 
evidence that the accident arose out of and in the course 
of the employment of the deceased. 

Huegg, Q.C., and Anhur Lewis for the appellants ; 
Cripps, Q.C., and S, T. Evans for the applicant. 

The Court allowed the appeal. 

Smith, L.J., said that, unless the applicant proved that 
the accident arose out of and in the course of the deceased's 
employment, the masters were entitled to judgment. In 
his opinion the applicant had failed to prove that. The 
County Court Judge had found that Austin, the fireman, 
told the deceased to remove the piece of coal. Was there 
any evidence to support that finding? Austin denied it. 
No doubt the County Court Judge was entitled to disbelieve 
Austin. But if he did, how did the case stand then ? There 
was still no evidence that Austin had given any such order 
to the deceased. Further, he did not see any evidence 
that Austin was a person who had authority to give such 
an order. 

Collins and Williams, L.JJ., concurred. 



July 25, 1903. 

POMFEET r. LANCASHIEE AND YOEKSHIEE 
EAILWAY COMPANY. 

Before Collins, M.E., Stirling and Matbew, L.JJ. 

(1903) 19 T. L. B. 649. 

Arisivg out of — Evidence, — Sec. 1, 1. 

A man met with an accident in the course of his employment by falling 
out of a railway carriage. While he was standing up putting a basket into 
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the rack, the train began to move. He was then seen with his face 
towards the door; a crash was heard, and he disappeared. 

Held, that there was evidence that the accident arose out of the 
employment. 

This was an appeal from an award of the judge sitting 
at Manchester County Court. 

The case came originally before this Court during the 
last sittings, when it was sent back for further evidence. 

The applicant for compensation was the widow of a 
fireman in the service of the railway company, who had 
met with his -death in the course of his employment. 

It was the duty of the deceased man to book off 
every evening at Newton Heath Station, and he had the 
right, when he had finished his day's work, to travel by 
any train going to Newton Heath from the place where he 
left his engine. On the occasion in question he was so 
travelling from Charleston Station, two other men, named 
Moulton and Williams, being in the same compartment 
with him. At the first hearing before the County Court 
Judge, Moulton was called as a witness, and gave evidence 
to the effect that the deceased fell out of the compartment 
almost immediately after the train had left Charleston 
Station, but he could give no explanation as to how the 
accident happened. The deceased was found lying on the 
line at a place about 300 yards from the station, very 
seriously injured, and he died shortly afterwards. It was 
admitted on the part of the railway company that the fall 
from the train was accidental, and that the accident 
happened in the course of the deceased's employment ; 
but it was contended that there was no evidence that it 
arose out of the employment. The County Court Judge 
said that — the fact of an accident being admitted, and the 
fact of employment being admitted — unless the company 
could prove that the injuries arose from some cause which 
relieved them from responsibility, he should hold the case 
to be within the Act. The company failing to give any 
such proof, he made an award in favour of the applicant. 
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The company thereupon appealed to this Court. The 
Master of the Rolls and Lord Justice Stirling were of 
opinion that the learned County Court Judge had mis- 
directed himself on a point of law in holding that the 
burden of proof lay on the company; and they thought 
that on the evidence as it then stood the burden which lay 
on the applicant had not been discharged. Lord Justice 
Mathew, on the other hand, took the view that there was 
sufi&cient evidence to justify the award of the County Court 
Judge ; for, having regard to the nature of the case, it was 
impossible to resist the conclusion that the accident not 
only happened in the course of the employment, but also 
arose out of the employment. The Court, however, decided 
that the case should go back in order that further 
evidence might be taken as to how the accident happened, 
and that the County Court Judge might reconsider the 
matter. The case accordingly came again before the 
County Court Judge, and evidence was given by Williams, 
the second man who was in the compartment with the 
deceased. He said that the deceased when he got into 
the train had a basket with him, and that he stood up in 
order to put it into the rack, and that while he was doing 
so the train began to move on ; that the witness then saw 
him with his face turned away towards the window, but 
could not see what he was doing with his hands, or 
whether he did anything to the door; that the witness 
heard a crash, and the deceased had disappeared. The 
County Court Judge, after considering the judgments 
delivered in this Court, and referring to the fresh evidence, 
said he felt justified in adhering to his former decision. 
It was now contended on the part of the company that 
the fresh evidence added nothing to the case, and that the 
County Court Judge's second decision was open to the 
same objections as the first. The following cases were 
cited: Wakelin v. London and South-Western Railway 
Company ([1886] 12 A. C. 41), and Ooodlet v. Caledonian 
Railway Company ([1902] 4 P. 986). 
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Russell, K.C., and A. Spencer Hogg for the appellants; 
J. 22. Randolph for the applicant. 

The Court, without calling upon counsel for the 
applicant, dismissed the appeal. 

Collins, M.R., said he adhered to what he had said when 
the case was last before the Court as to the necessity of 
the burden of proof being discharged by the person on 
whom it lay. But in his opinion the fresh evidence threw 
new light on the facts. The case seemed to him to be 
very near the line, but he thought there was sufficient 
evidence to justify a Judge in leaving the case to a jury. 
It appeared to him that the County Court Judge had drawn 
an inference from the facts proved, quite apart from any 
question of presumption, that this accident was an accident 
which not only arose in the course of the deceased man's 
employment, but arose out of the employment. In his 
opinion there was evidence sufficient to justify such an 
inference being drawn, and therefore the appeal failed. 

Stirling and Mathew, L.JJ., delivered judgment to the 
same effect. 

Solicitors for the applicant, Wlieatley, Son, & Daniel, for 
Cobbett, Wheeler, & Cobbett, Manchester ; for the appellants, 
Woodcock, Ryland, & Parker, for Moorhouse, Manchester. 

Also reported in (1903) K. B. ; 72 L. J. K. B. 729 ; 89 L. T. 
; 19 T. L. R. 649. 
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March 27, 1903. 
CAMBEOOK V. GEOEGE. 

Before His Honour Judge Gwilym Williams. 

(1903) 114 L. T. Jour. 550. 

Arising out of and in the course of—Exchariging Work. — Sec. 1, 1. 

When a lad acting in a customary way and with the knowledge of the 
foreman exchanges the position and work allotted to him, he still 
continues in the course of the employment. 

This arbitration was heard at Bridgend (Glamorganshire) 
County Court. 

The facts were as follows: The applicant, a lad of 
nineteen, was employed on December 8, 1902, by the re- 
spondent's brother, who acted as his farm bailiff, to 
assist in threshing operations, and he was directed by the 
bailiff to pitch the sheaves up from a waggon to another 
lad, who stood on the threshing machine, and whose work 
it was to undo the bonds and hand the loose sheaves to the 
feeder, who put them into the machine. About half an 
hour after commencing work on the first day, the lad who 
stood on the threshing machine suggested to the applicant 
that they should exchange positions, and this was done, 
the applicant taking his place on the threshing machine 
and receiving the sheaves from below. On the afternoon 
of the third day, an alarm was given that one of the bear- 
ings of the machine had become heated, and the workman 
who was nearest the applicant shouted to the engine-driver 
to stop the machine, but failed to attract his attention. 
The applicant thereupon turned round to do so, and, in 
turning, slipped, his left foot being caught by the beaters 
and injured so that it had to be amputated below the 
knee. 

Hugh Jones (instructed by W, Thomas y Cardiff), for the 
applicant, contended that the injury was one arising out of 
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and in the course of the employment. The applicant, in 
cross-examination, admitted that he had been told by re- 
spondent's bailiff that his work was to pitch the sheaves on 
to the top of the machine, but no orders had been given 
to him that he was not to get on the machine itself or 
do any work there. The bailiff had frequently come to the 
place during the three days applicant had worked on the 
machine, and sometimes had handed an allowance of 
beer to the men while work was proceeding, and had 
not objected to the applicant being on the threshing 
machine. 

St. John Francis-Williams (instructed by Gwyn & Gwyn, 
Cowbridge), for the respondent, called the farm bailiff, 
who, having but one eye, said he had not noticed any 
change in the working positions of the applicant and' the 
other lad, or he would not have permitted it. The other 
lad, in cross-examination, admitted that he himself had 
suggested changing, and that it was customary at such 
work to do so. Counsel cited Lowe v. Pearson ([1899] 
1 Q. B. 261 ; 1 W. C. C. 5), . and submitted on the facts 
that the injury did not arise out of and in the course 
of the employment. There was, however, no allegation 
of serious and wilful misconduct on the part of the 
applicant. 

After a prolonged hearing, the learned judge "held that 
the applicant should succeed, and awarded him 9s. per 
week during total incapacity, being half his weekly wages, 
together with costs on scale B. 
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May 19, 1903. 

EAENSHAW v. LANCASHIElil AND YOEKSHIEE 
EAILWAY COMPANY. 

Before His Honour Judge Cadman. 

(1903) 115 L. T. Jour. 89. 

Arising out of and in the course of — Returning to Work, — Sec. 1, 1. 

An accident occurring while returning from tea at premises upon the 
respondents' railway, and during the time wages continue to run is one 
arising out of and in the course of the employment. 

At the Halifax County Court, judgment was delivered in 
this case. 

A. E. T. Hinchcliffe for applicant; A. de C. Parmiter 
for respondents. 

His Honour: The facts are agreed — namely, applicant 
was employed by the railway company in the warehouse 
at Brighouse Station. There was an arrangement between 
the railway company and the warehouse-men by which 
the men engaged there could go to a cabin on the railway 
premises for tea in relays at convenient times. Applicant 
went to the cabin for tea, and, finding it locked, was return- 
ing to the warehouse, and on crossing some of the lines of 
railway was struck by a truck which was being shunted, 
knocked down, and damaged, the effect being that his arm 
was afterwards amputated. The only question here is 
whether the accident to the boy arose out of and in the 
course of his employment. [See Holmes v. Great Northern 
Railway Company ([1900] 2 Q. B. 409 ; 2 W. C. C. 19, per 
Vaughan Williams, L.J.): "It does not follow that once 
a man's employment has begun it necessarily continues 
till his day's work is done. He may during the period 
and in the course of his employment do something for 
himself which has nothing to do with his master's 
business^ and in that case he may make a break in his 
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employment/'] It is not in dispute that the accident 
happened during applicant's hours of employment, as the 
railway company made no deduction from his wages, 
which were paid by the hour, for the short period taken 
up for tea. Besides this, the railway company allowed the 
warehouse hands to go away for tea in relays when most 
convenient during the work-time to the cabin provided by 
the company for the use of the men for the purpose. This 
arrangement was doubtless a mutual advantage. First to 
the company, as the work to be done (admittedly mostly 
in the later part of the day) could be done more efficiently 
by servants who had been refreshed, and also, as there 
was no specified time for the tea, the men taking it in 
relays rendered the warehouse work continuous and un- 
broken during the busy period. Secondly, it was beneficial 
to the servants, who were better able to do their work 
without a desire to " sign off" in order to get their meals. 
The refreshing of the human mQ.chine was in a way like an 
engine-driver oiling his engine to enable it the better to do 
its work, and although he may not be driving the machine, 
yet his preparing it for work would be a part of his employ- 
ment. Thus it seems to me that the going to and from 
the cabin for the purpose of taking the refreshment 
necessary for the more effectively doing the work, as 
allowed and arranged by the company, was within and in 
the course of applicant's employment, and that the 
accident arising in his so going and returning, arose out 
of his employment. I award 4s. 2d. per week, being half 
applicant's average weekly earnings, with costs on the B 
scale. 
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August 20, 1902. 

HARVEY V. NORTH-EASTERN MARINE ENGINEER- 
ING COMPANY (LIMITED). 

Before His Honour Judge O'Connor, E.G. 

(1902) 113 L. T. Jour, 499. 

Liability of Employer — Death of Applicant. — Sec. 1, 1, 

The personal representative of a dependant who dies before an award is 
made cannot continue proceedings for the recovery of compensation. 

This case was heard at the Saaderland County Court on 
July 16, 1902. 

Temperley (instructed by J. 0. & T. Marshall, Sunder- 
land) for the applicant; Simey (instructed by IF. Watts 
Moses, Sunderland) for the respondents. 

His Honour: In this case William Harvey (the elder), 
a labourer, met with an accident arising out of and in the 
course of his employment by the respondents, and as the 
result of that accident he died on May 7, 1902. His 
widow, who was wholly dependent, and his son, who was 
partially and almost entirely dependent on him, instituted 
proceedings under the Workmen's Compensation Act, and 
filed an application on May 16 claiming compensation in 
respect of the death. A few days after the application was 
filed the widow died. The son then took out letters of 
administration to his father's estate, and at the hearing 
counsel for the applicants applied to have the name of the 
son, as legal personal representative of the deceased work- 
man, substituted for those of the original applicants, and, 
counsel for the respondents not objecting, this was done. 
No administration had been taken out to the estate of the 
widow, but, in order to save ti^ne and expense, it was 
agreed between the parties that the point should not be 
taken, and that the matter should be decided as if the son 
was the administrator for both his father and his mother. 
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It was then urged by the applicants' counsel that the 
widow's cause of action survived her, and that the 
compensation to be awarded should be made under 
para. 1 (a) (i.) of the first schedule to the Act, as in 
the case of a man dying and leaving dependants wholly 
dependent upon him. For the respondents it was urged 
that the maxim Actio personalis moritus cum persona 
applied, and that the widow's cause of action had dis- 
appeared; and that, in consequence, any compensation 
to be awarded must be under para. 1 (a) (ii.) of the 
schedule, as in the case of a man dying and leaving 
dependants only in part dependent on him. The first 
point which I am called upon to decide, therefore, is 
whether the cause of action of the widow survives her, 
and whether the legal personal representative of the 
deceased workman can still claim in respect of the amount, 
if any, which might have been awarded to the widow. 
Now, in all actions founded on contract or for debt, or for 
damage ascertained or ascertainable done to existing 
property, the cause of action will survive to the executors 
or administrators ; and it has even been held to survive in 
the case of slander of title to a trade mark where special 
damage was proved : Hatchard v. Mege ([1887] 18 Q. B. 
D. 771) ; and it has been held that an action will survive 
against a sheriff for an escape in the lifetime of the 
testator, on the ground that the value of the testator's 
personal estate had been thereby diminished: Berwick 
V. Andrews ([1703] 2 Ld. Eaym. 971). Yet as against the 
maxim in question it required an express statute to 
support the survival of the action in respect of chattel 
pi^operty, viz. 4 Edw. 3 c. 7; and another statute, viz. 
3 & 4 Will. 4 c. 42 s. 2, to support the survival of the 
action for damages in respect of real property. There is 
no statutory provision securing the survival of any claim 
under the Workmen's Compensation Acts on the part of 
any actual or possible applicant for arbitration under those 
statutes where the applicant dies before an award is made. 
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In the absence of statutory provision to the contrary, the 
rule of the common law remains in force, viz. that a 
personal action for a tort dies with the person by, or 
against, whom it is brought. It was otherwise in the 
matter of contract. But, whatever right there may have 
been in this case, I cannot hold it to have been a contractual 
right. It seems to me that the right of action under the 
Workmen's Compensation Act resembles rather the right 
under Lord Campbell's Act, or the Employers' Liability 
Act, 1880, and I have been unable to find any decision 
to the effect that if a person having a right to sue under 
either one or other of those statutes dies before judgment 
his or her right of action survives to the executor or 
administrator. Whatever is given is given in respect of 
dependence on the deceased workman, and it is rather 
difficult to entertain the idea that the Legislature meant 
the arbitrator under the Act to consider the amount to be 
awarded and thereafter paid in respect of past dependence 
of a person already dead. It is true that the remedy 
given under the Workmen's Compensation Act is not to 
a class, but to individuals; yet until the arbitration is 
completed and the award made there is no vested right in 
any individual as regards any specific sum. However 
looked at, it is only a case in which nothing more than 
damages under the name of compensation could be claimed. 
In the case of Re Duncan ; Terry v. Sweeting ([1899] 1 Ch. 
387), the purchaser from a testator of certain worthless 
shares in a limited company claimed to be entitled to 
prove in an administration action for damages for mis- 
representation against the testator's estate, and assessed 
his damages at £250, the price paid by him for the shares. 
It was held that where there was nothing among the 
assets of the deceased that at law or equity belonged to 
the claimant, and the damages which had been done to 
him were unliquidated and uncertain, the executors of the 
wrongdoer could not be sued merely because his estate 
might have been benefited by the wrong complained of; 
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that the damages claimed were none the less unliquidated 
and uncertain from the fact that the claimant might be 
able to prove that the measure of his damage was the 
amount of the purchase money paid for the shares ; and 
that for these reasons the claim could not be allowed. 
Similar reasoning from the same principles leads in the 
converse case of the deceased plaintiff to a like conclusion. 
For the applicant in the present case it was submitted that 
the maxim Actio personalis does not apply ; that the pro- 
ceeding is not in tort; but that the Act introduces into 
every contract for work an implied term of liability of the 
employer to compensate in case of accident, and in con- 
nection with that contention were cited the cases of 
Batthyany v. Walford ([1887] 36 C. D. 269) and Finhy 
V. Ghirney ([1888] 20 Q. B. D. 494). I cannot see how 
they support it. In the former case the Court recognized 
that there was an obligation in the nature of an impUed 
contract subject to which under the law of Austria the 
deceased had been possessor of entailed estates in that 
country which had been damaged by his "waste" and 
improved at his expense ; and in the second case it was 
held that the special damage which would cause a right of 
action for breach of promise of marriage to survive must 
be damage to the property and not to the person of the 
promisee, and must be in the contemplation of both parties 
at the date of the promise; and that the action can be 
brought against the executors for such special damage 
only, and not for general damages. It was next urged by 
counsel for the applicant that, if not a case of contract, it 
was at any rate not in tort, but founded upon an obligation 
imposed by statute, and that therefore the maxim Actio 
personalis did not apply. It appears to me that the con- 
tention cannot be maintained in the face of the decision of 
the Divisional Court in Story v. Sheard ([1892] 2 Q. B. 
515). It was there held that the proceedings which may 
be taken by a road authority under sec. 23 of the High- 
ways and Locomotives (Amendment) Act, 1878, to recover 

VOL. V. D 
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in a summary manner the expenses of repairing a highway 
caused by extraordinary traffic thereon are in the nature 
of an action for a personal tort, so that such proceedings 
cannot be taken against the executor of a person by whose 
order the extraordinary traffic was conducted. I might, I 
think, adopt the very words of Pollock, B., in that case, and 
say : " Until the passing of the Act no proceedings could 
be taken except in tort, and I think that is a sufficient 
reason for our decision in this case." Williams, J., the 
other member of the Court, was of the same opinion. 
There remains to be mentioned the case of Bowier v. Evans 
([1885] 15 Q. B. D. 565). There the parties to an action 
for a tort agreed before trial to refer the matter in dispute 
to an arbitrator (just as in the case of the widow, instead 
of proceeding under Lord Campbeirs Act or the Employers' 
Liability Act, elected to proceed under the Workihen's 
Compensation Act). The order of reference contained a 
clause that the arbitrator should publish his award '^ ready 
to be delivered to the parties in difference, or such of them 
as require the same (or their respective personal repre- 
sentatives if either of the said parties die before the making 
of the award)." After the hearing of the reference had 
been concluded, but before the award was made, the 
plaintiff died. The arbitrator afterwards published his 
award, and the executors of the plaintiff, having proved 
the will, took up the award. It was held by the Court of 
Appeal that the cause of action, being in tort, died with 
the plaintiff, and did not pass to his personal representa- 
tives by force of the clause above mentioned, which in an 
action of tort was inoperative; and that the executors 
were not entitled to be substituted as plaintiffs in place of 
their testator. I have, I think, now dealt with all the 
cases which could in any way be held to be relevant to the 
point at issue. I reserved judgment in the case in 
deference to the research and ingenuity displayed by Mr. 
Temperley in his argument for the applicant ; but I can 
find nothing to shake the opinion I held at the hearing. 



ISAACSON V. NEW GRAND (CLAPHAM JUNG.) LTD. 35 

viz. that the widow's right of action died with her. The 
only remaining point is as to the amount to be awarded to 
the son as having been in part dependent on the deceased 
father. I award him £60. As each side has succeeded in 
party and in part failed, I make no order as^to costs. 



January 14, 1903. 

ISAACSON AND ANOTHEE v. NEW GRAND 
(CLAPHAM JUNCTION) (LIMITED). 

Before Lord Alverstone, C.J., Wills and Channell, JJ. 

(1903) 88 L. T. 291. 

Option to proceed hy action or under the Act — Application fw compensa- 
tion after dismissal of action — Application for compensation to 
Gourt of Appeal — Application for New Trial-—Goncurrent proceed- 
ings,— Sec, 1, 2 (6). 

A plaintiff who requests the Judge to assess compensation under 
sec. 1, 4, is not debarred by reason of sec. 1, 2 {b)y from obtaining an order 
for and having a new trial. 

The plaintiff in an action was nonsuited, and the Judge refused to assess 
compensation under sec. 1, 4. He then gave two notices of appeal, one to 
the Divisional Court against the nonsuit, in which he asked for a new trial, 
and the other to the Court of Appeal,* against the refusal to assess com- 
pensation, in which he asked the Court to make an award in his favour. 
A new trial was ordered. Instead of discontinuing the appeal in the 
Court of Appeal, he applied to the Court, and obtained an order that the 
appeal should stand over till after the hearing of the new trial. 

Eeldy that this was not an option within sec. 1, 2 (b), which defeated 
his right to the new trial. 

Appeal by plaintiffs from the judge sitting at West- 
minster County Court ; cross-appeal by defendants. 

The action was brought by the plaintiffs, the father and 

* It would appear that this appeal should also have been brought in the 
Divisional Court. The order appealed from was not made in an arbitration 
under the Act, but on a substantive application to " the Court in which 
the action (was) tried." The point was not taken in Hoddinott v. Newton^ 
Chambers, & Company ([1899] 1 Q. B. 1018 ; 1 W. C. C. 62). 
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mother of a deceased workman, under the Employers* 
LiabUity Act, 1880, and the Fatal Accidents Act, 1846, as 
persons entitled to sue in respect of the death of Stewart 
Isaacson, deceased, who on July 31, 1901, sustained 
personal injuries which resulted in his death whilst ful- 
filling a contract of service as electrical engineer with the 
defendants at the Grand Theatre of Varieties, Clapham 
Junction, by reason of a defect in the ways, works, plant, 
or machinery used by the defendants in their business, 
owing to the negligence of the defendants or of a person in 
their service entrusted by them with superintendence. The 
plaintiffs claimed the sum of £327 12s., being the amount 
of three years' wages at the rate of £2 2s. a week, th« 
wages of the deceased at the time he was killed; and, 
in the alternative, they sought to recover compensation 
under the Workmen's Compensation Act. 

The defendants were the owners of certain electric works 
and plant, and the deceased Isaacson, who was about 
twenty-three years of age, was engaged by the defendants 
as a practical engineer to run the engines and do general 
work connected therewith as an engineer. 

The deceased on the day in question was looking after 
the engines, when he fell into a sump or tank which con- 
tained hot water and steam, and was so injured that he 
died soon afterwards. The plaintiffs alleged that this sump 
was in a dangerous position, and that at the time it was 
uncovered, the cover having been taken off some time 
before the accident, and it appeared that the deceased had 
stepped backwards in order to run a rod into a pipe in 
which there was some obstruction, and in doing so he fell 
into the sump. 

The case was originally tried with a jury before Deputy 
Judge Horton Smith, who held that the deceased was not 
a workman within the meaning of the Employers' Liability 
Act. Upon that ground he nonsuited the plaintiffs. 

Counsel for the plaintiffs at the close of the trial asked 
the judge to assess the compensation under the Workmen's 
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Compensation Act. The Judge held that the place was 
not a factory, and dismissed the application. 

The plaintiffs appealed to the Divisional Court against 
the nonsuit, and to the Court of Appeal against the dis- 
missal of the application to assess compensation. They 
asked the Court of Appeal to assess the compensation. 

The Divisional Court ordered a new trial. 

The plaintiffs then obtained an order from the Court of 
Appeal that the appeal under the Workmen's Compensa- 
tion Act should stand out of the paper until after such 
new trial. 

The new trial came on before His Honour Judge 
Woodfall with a jury on June 20, 1902. Counsel for 
the defendants submitted that the action was not main- 
tainable on the ground that there was a claim for com- 
pensation under the Workmen's Compensation Act pending 
in the Court of Appeal, and that sec. 1. 2. (6), applied. 

The Judge overruled this objection, and proceeded to hear 
the action, which he dismissed on the ground that there 
was no evidence of negligence on the part of the defendants 
to go to the jury. 

Counsel for the plaintiffs then applied pro forma for 
compensation under the Workmen's Compensation Act 
and the application was adjourned. 

The plaintiffs now appealed against the dismissal of the 
action, and there was a cross-appeal by the defendants 
against the decision that the action was maintainable. 

Moyses, for the plaintiffs, in support of the appeal 
for a new trial : The learned Judge was wrong in holding 
that there was no evidence of negligence on the part of 
the defendants. Upon the Judge's note there is evidence 
of negligence which ought to have been left to the jury, 
and there ought upon that ground to be a new trial so that 
a jury may deal with the matter. 

Evans, K.C., and Minton-Senhouse, for the defendants : 
Upon the first point the learned Judge was right in non- 
suiting the plaintiffs. There was no evidence of any 
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negligence on the part of the defendants. The defendants 
were a limited company, and they had taken every care in 
employing competent persons to plan and execute these 
works. There was therefore no evidence of negligence on 
the part of the defendants with regard to the construction 
of the premises : Brown v. Accrington Cotton Spinning Com* 
pany ([1865] 34 L. J. Ex. 208). The mere fact of the removal 
of the cover from the tank or sump does not constitute 
negligence : Willetts v. Watts & Company ([1892] 2 Q. B. 92). 
With regard to the point raised on the defendants' cross- 
appeal, the plaintiffs are barred from proceeding with the 
action or for a new trial in the action. By sec. 1, sub- 
sec. 2 (6), of the Workmen's Compensation Act, the 
plaintiff may, where injury is caused by the negligence of 
the defendants, *' at his option" either proceed under that 
Act to claim compensation, or he may take proceedings 
which he might have taken before the Act ; that is to say, 
he may at his option proceed either under the Workmen's 
Compensation Act or under the Employers' Liability Act, 
but he cannot proceed under both Acts. Then, by sub- 
sec. 4, if the plaintiff proceeds to bring his action and it 
is determined in such action that the injury is one for 
which the employer is not liable in such action, but that 
he would have been liable to pay compensation under the 
Workmen's Compensation Act, the action is to be dis- 
missed; but the Court shall, "if the plaintiff shall so 
choose," proceed to assess such compensation. The plaintiffs 
here have exercised their option to have the compensation 
assessed under the Workmen's Compensation Act, and 
cannot also proceed in the action. When the case was 
first tried and judgment given against them, the plaintiffs 
then asked to have the compensation assessed under 
that Act. That application on behalf of the plaintiffs 
to the Judge after the firrt trial was suflScient to bar the 
plaintiffs from proceeding further with the action. But the 
plaintiffs did much more than that ; they had two appeals 
running at the same time, one to the Divisional Court 
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against the dismissal of the action, and one to the Court 
of Appeal against the refusal of the Judge to assess com- 
pensation under the Act of 1897. When the new trial was 
granted by the Divisional Court, they should have with- 
drawn their appeal to the Court of Appeal. Instead of 
doing that, they elected to go on with their appeal in the 
Court of Appeal, and, consequently, they had two claims 
running at the same time, one under the Act of 1880, and 
the other under the Act of 1897 ; so that a new trial of the 
original action could not take place, otherwise there would 
be two conflicting claims at the same time, which is 
forbidden by sec. 1, sub-sec. 2 (6), of the Act of 1897- 
They referred to Edwards v. Godfrey ([1899] 2 Q. B. 333 ; 
1 W. C. C. 32), Hoddinott v. Newton, Chambers, & Company 
([1899] 1 Q. B. 1018 ; 1 W. C. C 62). 

Lord Alverstone, C J. : In this case there was a trial 
before Deputy Judge Horton Smith, who came to the con- 
clusion that the deceased was not in such a position with 
reference to his employer that he could claim under the 
Employers' Liability Act. We thought that was not a 
right decision, and we sent the case down for a new triaL 
That point has now disappeared. [His Lordship then 
dealt with the question of negligence, and said there must 
be a new trial.] It is said on behalf of the defendants that 
we ought not to order a new trial because after the first 
trial before Judge Horton Smith, when the plaintiffs were 
also nonsuited, they then asked for the remedy given them 
by sub-sec. 4 of sec. 1 of the Workmen's Compensation 
Act. In the first place, it seems to me that the Court of 
Appeal in the case of Edwards v. Godfrey (sup.) have laid 
down a rule which I have no doubt is quite right, and by 
which we are bound, which puts a plaintiff in such a case 
to a certain extent in a diflSculty. The plaintiff has then 
and there, as the Court of Appeal expressed it in that case, 
to take the procedure allowed by sub-sec. 4 of sec. 1 ; 
but, in order to make the proceedings competent and open 
to him, he must proceed upon the basis that it is determined 
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in the action he has brought that the injury is one for 
which the employer is not liable in such action, or, in 
other words, that the action is dismissed, and that he (the 
employer) would have been liable to pay compensation 
under the provisions of the Workmen's Compensation Act. 
Whatever may be the real meaning of the second pro- 
vision in that clause, " that he would have been liable to 
pay compensation under the provisions of this Act," very 
likely it was thought, as was pointed out by my brother 
Channell, that, if the facts were clear to the County Court 
Judge with regard to the nature of the accident, the County 
Court Judge could deal with the question of compensation ; 
but to put the plaintiff to the option, it certainly was a con- 
dition that the action should be one in which it was to be 
determined that the employer was not liable. Therefore 
upon the action being dismissed, the plaintiff must preserve 
his rights in some way or other. If he acquiesces in the 
dismissal of his action and does not appeal, then the pro- 
ceeding goes on to a claim for compensation under sub- 
sec. 4 of sec. 1, but if he appeals, and his appeal is 
successful, then the result is that the action is not dismissed. 
In that case it is not *' determined in such action that the 
injury is one for which the employer is not liable in such 
action " at that stage, and consequently under sub-sec. 4 
the action is not dismissed, and we ought to make the 
order that would have been made under those circumstances. 
It seems to me the right thing under those circumstances 
is that the plaintiffs' representative may have pro forma to 
ask that the claim for compensation under the Act of 1897 
should stand over or be entertained ; but if we restore the 
action it ought not to be on the ground that the learned 
County Court Judge has come to an erroneous decision with 
regard to the question of a claim for compensation under the 
Act of 1897, and that therefore no further proceedings can 
be taken in the action. This case must go down for a new 
trial, and we ought not to decide that the Court is power- 
less to order a new trial because the plaintiffs' counsel, 
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thinking that the judgment dismissing the action might 
be binding upon him, took some proceedings before the 
County Court Judge at the first trial with regard to assess- 
ing damages under the Act of 1897. If this view is not 
correct, we certainly ought not to have ordered the new 
trial on the last occasion, though that does not affect my 
present judgment. With regard to the point put forward 
by counsel for the defendants, that the plaintiffs got the 
matter as to the claim under the Act of 1897 stayed in the 
Court of Appeal, and that that showed that there was an 
election on their part, in my opinion that was only one of 
the steps taken to preserve the position of the plaintiffs 
if it turned out that the action as originally framed 
failed. 

Wills, J. : I am entirely of the same opinion. I think 
when we come to look at the Act of 1897, it will be seen 
that the jurisdiction under which the County Court Judge 
has to proceed to assess compensatiou under sec. 1, sub- 
sec. 4, of that Act only arises and only exists in case the 
action which is brought independently of that Act is dis- 
missed. When this Court decided that, notwithstanding 
that the action was dismissed by the County Court Judge, 
that dismissal was erroneous, and that in fact the action 
was not dismissed, it is quite clear to my mind that the 
subsequent proceedings relating to the claim for compensa- 
tion under the Act of 1897 must fall, because that which is 
their foundation falls. It does not matter at all to my 
mind to what extent those proceedings have been carried, 
either in the Court below or in the Court of Appeal They 
were taken without jurisdiction, and they were taken 
merely because the learned County Court Judge erroneously 
assumed under the circumstances that he had the jurisdic- 
tion in question. It would certainly have rendered this 
appeal important to the last degree if, the circumstances 
being such that the man had a right to compensation in 
the action under the Employers* Liability Act, it were held 
that he was, by reason of an erroneous decision in the 
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Court below, compelled to accept a smaller sum as com- 
pensation because he had exercised his option, as it is 
contended, though in fact he had not really exercised his 
option, to proceed under the Workmen's Compensation 
Act. 

Channell, J. : I entirely agree with what has been said, 
and I only want in addition to point out the way in which 
the second point comes before us. It comes before us by 
way of cross-appeal against the decision of the learned 
County Court Judge, in refusing to stop the second trial 
and to hold that the action could not be maintained on the 
ground of this election to go under the Workmen's Com- 
pensation Act. But it would have been rather remarkable 
if the County Court Judge, when this Court had directed 
him to hold a new trial, had taken that view and said that 
he could not hold the new trial directed by this Court. He 
naturally would have said that, if that were so, the defen- 
dants ought to have pointed that out to the Divisional 
Court, and then the Divisional Court would not have 
ordered the new trial. It is very difficult to say that the 
judgment of the County Court Judge in refusing to stop 
the second trial was wrong. 

Plaintiffs' appeal allowed with costs. Defendants' cross- 
appeal dismissed with costs. Order for new trial. Costs 
of the previous trial to abide the result of new trial. 

Solicitor for the plaintiffs, Charles T. Nicholls ; for the 
defendants, Wynne-Baxter & Keeble. 

Also reported in (1903) 1 K. B. 539 j 72 L. J. K. B. 227 ; 88 L. T. 291; 
19 T. L. R. 150. 
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July, 1903. 

STEPHENS V. DUDBEIDGE lEONWOEKS COMPANY 
(LIMITED). 

Before Bruce, J. (Stafford Assizes). 

(1903) 19 T, L. R, 665. 

Option to proceed under Ad or at Law — Exercise on behalf of Infant- - 

Sec. 1, 2 (6). 

An option in favour of proceeding under the Act exercised by a person, 
in loco parentis^ on behalf of an infant, is not binding upon an infant 
unless it be for his benefit. 

Action heard at Gloucester, where the jury were dis- 
charged, and later at Stafford Assizes. 

The plaintiff's claim was for damages for personal 
injuries caused by the defendants' negligence. On August 
15, 1902, he, being then about seventeen years of age and 
bound apprentice to them as a pattern-maker, and receiving 
5s. a week wages, was being employed at planing wood in 
their works at Stroud. The plane was driven by machinery. 
The plaintiff, in manipulating a piece of wood over the 
aperture within which the knives were revolving at the 
rate of 3000 revolutions a minute, let his left hand slip 
over the end of the wood ; three of his fingers were cut off. 
The accident was attributed to the absence of a fence or 
guard to the plane. After the evidence of an inspector of 
factories, the defendants conceded, for the purposes of this 
case, that the plane ought to have been fenced, and subject 
to a question of law agreed the amount of damages at £75. 
They contended that no action could lie against them 
for negligence, on the ground that the plaintiff had 
exercised his option under the Act, inasmuch as he 
had claimed and received compensation thereunder and 
was debarred from any other remedy. 

At the time of the accident the plaintiff was living with 
a relation, Mr. Samuel E. Smith, who acted in loco 
parentis, but who at the time was not clothed with any 
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of the rights and duties of legal guardianship. On 
September 30, 1902, Mr. Smith wrote to the defendants 
a letter stating the facts. The important words were 
these: "I, as guardian of John Stephens . . . having 
regard to the fact that the amputation of the second, third, 
and fourth fingers of his left hand . . . will undoubtedly 
seriously affect his earning power at his vocation of 
pattern-maker . . . cannot do less than to respectfully 
make a claim upon your company (under the Workmen's 
Compensation Act, 1897) for the sum of £50 as a com- 
pensation for the loss of such fingers." 

The defendants, on October 3, replied: **We are 
prepared to pay compensation to the injured lad in 
accordance with the Workmen's Compensation Act — i.e. 
half his weekly wages — ^but we cannot accede to your 
request for the lump sum mentioned, which is not in 
accordance with the Act under which you state you are 
making the claim. We are quite willing to pay him half 
wages — ie. 28. 6d. per week — for the third and subsequent 
weeks of disablement." It was allowed that the defendants 
in this letter correctly stated the obligation imposed upon 
them by the Act. On the following day the plaintiff took 
these letters to the defendants' oflSce and, having read 
them, received a sum of 12s. 6d. as the first five of the 
successive weekly payments of 28. 6d. each, and signed a 
receipt — "Eeceived of the Dudbridge Iron Works Com- 
pany, Ltd., by payment of the Employers' Liability 
Assurance Corporation, Ltd., this 4th day of October, 
1902, the sum of 12s. 6d., being the first five of the 
successive weekly payments which I elect to accept under 
the Workmen's Compensation Act, 1897, in full satis- 
faction and discharge of all claims for compensation 
accrued or to accrue in respect of all injuries or injurious 
results, direct or indirect, arising or to arise from an 
accident, sustained by me on or about the 15th day of 
August last, whilst in the employment of the above." He 
was afterwards paid one or two other sums during the 
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period of his incapacity for work, and in all he received 
the maximum amount which he was entitled to receive 
under the Act. The total came to less than £1. He 
soon went back to work at the defendants', and not long 
after was in receipt of higher wages. On January 
3, Mr. Smith was, for the purpose of bringing this 
action, formally appointed guardian and next friend, 
and on January 23, 1903, the writ was issued, the de- 
fendants having meantime refused to pay any further 
compensation. 

A. T. Lawrence, K.C., and Morton Brown for the plaintiff; 
Lyttelton, K.C., and Corner for the defendants. 

Lyttelton, K.C., for the defendants, argued that no action 
lay; the masters are immune from other proceedings in 
every case where a claim has been made under the Act 
of 1897. Now a claim has been made here and satisfied. 
Proceedings have, therefore, been taken under the Act. The 
effect of Powell v. Main Colliery Company (Ld.) ([1900] 2 
Q. B. 145 ; 2 W. C. C. 25 ; [1900] A. C. 366 ; 2 W. C. C. 29) 
is to show that it is not necessary that arbitration should 
be resorted to. A claim made and satisfied is as much 
a bar to an alternative remedy as a result obtained by 
arbitration. He cited Lord Eobertson's dictum in that 
case. The workman has made his election; he cannot 
have two remedies : see Edwards v. Godfrey ([1899] 2 Q. B. 
333 ; 1 W. C. C. 32). The solitary exception is the oppor- 
tunity given by sub-sec. 4 of sec. 1 of the Act of 1897 to 
have compensation under the Act assessed at the trial, in 
the event of failure to recover damages in an action under 
the Employers' Liability Act. An option has been exercised 
here, a claim made and admitted, and money paid and 
accepted under it. He also cited Beckley v. Scott ([1902] 
2 L E. 504), and Oliver v. Nautilus Steam Shipping 
Company (Limited) (post, p. 65). 

Lawrence, K.C., contended that the plaintiff was not 
estopped. No election has here been made. The circum- 
stances necessary to constitute election or to make a person 
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capable of election are wanting. A person must be sui 
juris : see Worthington v. Wigington ([1856] 25 L. J. Ch. 
171), Spread v. Morgan ([1865] 11 H. L. C. 588, 615). 
As to the position of infants : see Boughton v. Boughton 
([1750] 2 Yes. sen. 12), Rhodes v. Swithenbank ([1889] 
22 Q. B. D. 577). A next friend can only compromise for 
the benefit of the infant : see also In re Birchall — Wilson 
V. Birchall ([1880] 16 C. D. 41). Here the settlement was 
manifestly not for the infant's benefit; the maximum 
allowable under the Act is utterly inadequate. 

Lyttelton, K.C., in reply : If the defendants' contention is 
right, litigation must always take place whenever an infant 
is injured. The Act contemplates that infants are to be 
compensated under it; a claim is just as much the 
initiation of proceedings in the case of an infant as in 
that of an adult. It is for the benefit of an infant to 
accept an assured compensation in preference to litigation, 
of which the result may be doubtful. The infant both 
could, and did, exercise his option. 

Bruce, J., in the course of a written judgment, said 
that, in his view, the sole point for him to determine was 
whether in the circumstances the infant plaintiff had 
forfeited his right of action. His Lordship was of opinion 
that the plaintiff had done nothing to disentitle him from 
recovering. As an infant, he was incapable of exercising 
an option whether to claim compensation or to proceed for 
negligence. The law considers that an infant is incapable 
of forming a judgment as to the necessity or expediency of 
applying for protection or redress to the tribunals of the 
country (see " Simpson on Infants," pp. 468, 469, and 
the authorities there cited); and in the present case the 
plaintiff, as an infant, was clearly incapable of forming a 
judgment as to which of the two courses open to him it 
was most expedient to adopt. In view of the fact which is 
now admitted, that the defendants were guilty of negligence 
in not fencing a dangerous machine, it was clearly in 
the plaintiff's interest not to elect to proceed under the 
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Workmen's Compensation Act, because the compensation 
he would recover under that Act was very much smaller 
than the compensation he could recover in an action for 
negligence. Beyond the claim made by Mr. Smith on 
behalf of the plaintiff by the letter of September 30, and 
the acceptance by the plaintiff of the sums paid to him by 
the defendants as compensation under the Workmen's 
Compensation Act, there is nothing to operate as an 
estoppel. I entertain some doubt whether there even was 
a claim by the plaintiff for compensation under the Work- 
men's Compensation Act within the meaning of sec. 1, 
sub-sec. 2 (6). No steps were even taken to proceed to 
arbitration or to institute proceedings in any form under 
the Act of 1897, nor was any next friend appointed to 
represent the interests of the plaintiff in accordance with 
the County Court Eules, Order III, Eule 9 ; all that took 
place was done by the voluntary act of the parties, and 
there was no formal proceeding under the Act. Had 
there been any such proceeding, and had a next friend 
been appointed, the County Court might have instituted an 
inquiry as to whether it was to the interest of the plaintiff 
to proceed under the Workmen's Compensation Act, and 
had such an inquiry been instituted, I think it would 
certainly have been determined that it was not to the 
plaintiff's interest to proceed. But it is not necessary to 
speculate as to what might have been the state of things 
had a different procedure been adopted ; it is enough for 
me to determine that in the circumstances that have 
happened in the present case there is nothing to prevent 
the plaintiff's recovering damages in the present action. 
The plaintiff was not capable of bargaining away his 
common law rights, and no one has been appointed 
whose duty it was or who was capable of advising him as 
to the course which he should pursue, and no proceediogs 
were ever taken in such a form as to be binding upon the 
plaintiff. But I think the plaintiff is not entitled to retain 
the sums of money received by him as compensation under 
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the Workmen's Compensation Act. Courts of equity in 
setting aside proceedings on behalf of infants always took 
care to make special provision to provide against injustice 
being done, and to prevent the infant from deriving a 
benefit from the proceedings which were set aside. I must 
therefore direct that the sums of money received by the 
plaintiff as compensation under the Workmen's Com- 
pensation Act be deducted from the amount agreed upon 
as the damages in the present action, and that the 
judgment for the balance so ascertained be given for 
the plaintiff, with costs. His Lordship granted a stay of 
execution upon the terms that the defendants pay £30 
of the damages to the plaintiff within a fortnight, and the 
taxed costs be paid to his solicitor with the usual under- 
taking to repay in the event of an appeal being successful. 
Solicitors for the plaintiffs, W. Lav gley -Smith, Gloucester ; 
for the defendants, Wanshorough, Dickinson, Robinson, & 
Tayler, Bristol. 

Also reported 19 T. L. R. 665. 



June 30, 1903. 

FOED V. WEEN & DUNHAM. 

Before Wright, J. (Hertford Assizes). 

(1903) 115 L. T. Jour. 357. 

Option of Bemedies — Infant — Sec. 1, 2 (5). 

An option to accept compensation under the Act, instead of damages, 
exercised on behalf of an infant, will be set aside if it be not for his 
benefit. 

This was a common law action, tried at Hertford Assizes, 
before Wright, J., on June 30, brought by George Ford, 
as next friend of his infant daughter Dolores Ford, for 
damages for injuries sustained by the latter arising from 
the negligence of the defendants in not fencing dangerous 
machinery. 
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The plaintiff was employed by the defendants, who were 
the proprietors of a steam laundry, at 5s. per week to assist 
in working a steam calendering machine. On November 1, 
1902, her arm was drawn in between the unfenced rollers 
of the machine, and was so badly burnt and crushed 
that it had to be amputated about a fortnight afterwards. 
The defendants were insured in the Ocean Accident, etc., 
Insurance Corporation, by whom was paid to the plaintiff, 
or to persons on her behalf, from November 15 to 
the 29th, 3«. per week, and after such last-mentioned 
date to the hearing of the action 2s. 6d. per week. No 
formal receipt for such weekly sums had been signed by 
the plaintiff. On November 26,- 1902, the plaintiff's solicitors 
addressed to the defendants the following letter: ''Mr. 
Wren, — In the matter of the Workmen's Compensation Act, 
1897. — Take notice that on November 1, 1902, Dolores 
Ford was injured in the course of her employment by you 
in consequence of her left hand having got crushed in a 
machine at which she was engaged, and her said hand, 
together with her forearm, has since had to be amputated. 
— Thompson and Debenhams, solicitors for and on behalf 
of the said Dolores Ford." A reply was sent in December, 
1902, by the secretary of the Ocean Accident, etc.. Corpora- 
tion, to whom the claim had been referred, addressed to 
Messrs. .Thompson and Debenhams. " Dear Sirs, — Messrs. 
Wren & Dunham have forwarded me your notice herein, 
and I beg to say we have authorized them to pay the injured 
girl the compensation provided by the Workmen's Compen- 
sation Act. She was receiving 5s. a week, and is therefore 
entitled to compensation amounting to 2s. 6rf. — A. C. H. 
Young, Secretary of Ocean Accident, etc.. Corporation." 

George Elliott, for the defendants, took a preliminary 
objection. The plaintiff has exercised her option under 
sec. 1. 2. (6) of the Workmen's Compensation Act, 1897. 
The letter of her solicitors, dated November 26, was a claim 
to receive compensation under that Act, and the defendants' 
leply recognized that claim, and in pursuance thereof the 

VOL. V. E 
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defendants paid, and the plaintiff received, the weekly 
allowances, which were the maximum compensation payable 
under the Act. The plaintiff, therefore, by her conduct 
and by her solicitors' letter, has elected to confine her 
remedy to the compensation given by the Act, and she 
cannot now, therefore, sue for damages at common law. 
He cited Campbell v. Caledonian Railway ([1899] 1 F. 887). 
' Reginald Neville for the plaintiff : An infant is not bound 
by an election or an agreement unless it be for his benefit. 
It cannot be for the benefit of an infant who has suffered 
permanent disablement that the maximum ampunt of com- 
pensation obtainable should be assessed at half the wages 
he is earning at a time when his wages are at a minimum. 
Wright, J., reserved the point until he had heard the 
evidence, and then gave judgment as follows : I ought to 
hold that there is no agreement which precludes the plain- 
tiff from maintaining an action against her employer on 
the ground of negligence. If, as alleged by the defendants, 
there was an agreement at all made by plaintiffs father's 
solicitors, the girl was no party to that, and the father 
apparently had no idea what the effect was of the agree- 
ment, if any was made. He knew nothing about the Work- 
men's Compensation Act. He thought it was only a payment 
for part wages. No doubt he left the matter in the hands 
of his lawyers, but I cannot see how he could, with reference 
to the facts of this case, authorize his lawyers to make an 
[agreement which would bind the girl, as regards compen- 
sation for injury, for the whole of her life. I do not think 
he could bind the girl in that way at all. Whatever defect 
there was in the alleged agreement for that reason, the 
defendants must bear the burden of it, because they knew 
she was an infant. I do not think it could be fairly said 
that the alleged arrangement as made was an arrangement 
for the general benefit of the infant. At the time that such 
alleged arrangement as was made was come to, the injury 
to the girl was found to be of a serious kind, and neces- 
sarily permanent, because the first important letter is on 
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November 26, and before that time the arm had already 
been amputated. I cannot think it would be right to say 
she can be bound by an agreement which would oblige her 
to accept during her life a payment calculated at half the 
rate of wages which she was earning as a girl of fourteen, 
which was not so very much. I do not think that could 
be properly held to be for her benefit. I think, therefore, 
that agreement ought not to be regarded in this case. 
Apart from the question of infancy, I should have thought 
it very doubtful whether there was not an election to come 
under the Workmen's Compensation Act alone. I think 
that if the plaintiff had been a person of full age acting on 
her own behalf and knowing what it was the lawyers were 
doing for her, she might have elected to take compensation 
under the Act, but, having regard to her infancy, it ought 
not to be taken into the question. 

The jury found a verdict for the plaintiff of £275, and 
judgment was given for that sum, less weekly payments 
already received, amounting to £4 Is. 

Solicitors for the plaintiff, Thompson & Debenhams ; 
solicitors for the defendants, William Hurd & Sons. 



December 1, 1902. 

WATSON V. BUTTERLEY COMPANY (LIMITED). 

Before His Honour Judge Lindley. 

(1902) 114 Z. T. Jour, 178. 

Serious and Wilful Misconduct — Disobedience, — Sec. 1, 2 (c). 

Disobedience to an order of a deputy amounting to a breach of a 
" General Rule " of a mine is serious and wilful misconduct. 

This case was heard at Belper County Court. The pro- 
ceedings were instituted by the Notts. Miners' Association 
on behalf of the applicant, Joseph Watson, miner, of 
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Langley Mill, the respondents being the Butterley Company, 
Limited. 

Gandy (instructed by Green & Williams, Nottingham) 
appeared for applicant ; and Hextall (instructed by E, J. 
ElliS'Fennor, of Ripley) for the respondents. 

Gandy asked for an order of £1 per week in his favour 
in respect of injuries sustained by accident on April 24 
this year. Applicant had been in the employ of respon- 
dents for some time as a miner, and his average earnings 
amounted to £2 per week. On the day in question he was 
engaged in blasting operations down Plumtree Pit, and an 
explosion took place through which he received serious 
injuries. Whilst applicant was "stemming" one of the wires 
broke, which was something unusual. The deputy, who 
was standing by at the time, remarked that he would go and 
get another charge. Clay, which was used for " stemming," 
had been put in. Applicant pulled at the one remaining 
wire and an explosion occurred. Applicant's left eye was 
completely destroyed, his right eye seriously injured, the 
little finger on his left hand blown off, another finger on 
the right hand stiffened, also his right leg injured. The 
respondents, he understood, would meet this by calling 
the Court's attention to the fact that the applicant was 
under the direction of a deputy named Eaynor, who ordered 
him not to touch the charge, but that, contrary to the rules, 
he got a drill and commenced to drill the charge out, when 
it exploded. The applicant denied that the deputy told 
him not to touch it, and that he used a hand-drill. 

Hextall: The rule that the respondents rely upon is General 
Bule 12e,* which states, " When a hole has been charged 
the explosive shall not be unrammed, and no hole shall be 
bored for a charge at a distance of less than six inches from 
any hole where the charge has missed fire." There was 
also a special rule as to obeying the deputy. First of all 
the respondents said the accident did not take place in the 
course of applicant's employment, and if it did, he was 

♦ Coal Mines Regulation Act, 1887 (60 & 51 Vict. c. 58), sec. 49. 
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debarred from an order by reason of serious and wilful 
misconduct. 

His Honour said the question was what was the imme- 
diate cause of the accident, and what was the action of 
Watson in bringing it about ? He came to the conclusion 
that the account given by the respondents as to the accident 
was the true one, and found as a fact that it was caused 
by Watson disobeying the orders of the deputy and 
endeavouring to work out the ramming by means of the 
drill. He held that this was a direct breach of General 
Eule 12b, which was to the effect that " when a hole has 
been charged the explosive shall not be unrammed." He 
held that this breach of the General Eule and disobedience 
to the deputy's orders amounted to serious and wilful 
misconduct. Therefore he made an award in favour of 
the respondents. 



November 24, 1902. 
KEANE V, NASH (No. 1). 

Before His Honour Judge Addison, K.C. 

(1902) 114 L, T. Jour. 102. 

Costs caused hy Action instead of Arbitration, — Sec. 1, 4. 

Where costs are to be deducted under sec. 1, 4, the Registrar should tax 
the defendant's bill of costs, and then tax a hypothetical bill of the costs 
that would have been incurred if the plaintiflF had proceeded under the 
Act of 1897. The defendants are only entitled to deduct a sum equal 
to the amount that the former exceeds the latter. 

This case was heard at the Southwark County Court, 
determining the rights of parties where the workman has 
failed in an action for damages, and compensation under 
the Act has been awarded him. 

Pattinson (Pattinson & Brewer) for the plaintiff; Minton- 
Senhouse for the defendant. 
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In the action under the Employers' Liability Act judg- 
ment was entered for the defendants with costs, and 
under the Workmen's Compensation Act the plaintiff was 
awarded £8, with the costs of the assessment to be set 
off in part payment of the defendants' costs. Mr. Bros, 
the registrar, had * taxed the bill which the defendant 
carried in, and then proceeded to tax on behalf of the 
plaintiff a hypothetical bill which the plaintiff would have 
incurred if he had originally iproceeded under the Work- 
men's Compensation Act. He, however, after setting off 
the £8, intimated that he thought the defendants should 
pay the whole of the latter to the plaintiff's solicitor, and 
not set it off against the balance owing to them. The 
plaintiff objected to this principle of taxation, and appealed 
to the Judge. His Honour said that the principle on 
which the learned Begistrar had acted was right. By 
sec. 1. 4. of the Workmen's Compensation Act the Court 
could in these cases deduct from the compensation all 
the costs that had been caused by the plaintiff bringing 
an action instead of proceeding under that Act. He 
thought that the statute meant that the defendant was 
to have only such costs as had been thrown away — 
i.e. wasted. How was the Begistrar to ascertain that 
unless he concocted a hypothetical bill for the arbitration 
proceedings that the plaintiff ought to have originally 
taken, and then deducted those costs from the defendants' 
costs ? Apart from the order as to the £8, the principle 
was to set off the one set of costs against the other, and 
the balance would be the amount to be paid. He dis- 
missed the application with costs, but gave leave to 
appeal.* 

Solicitors for the plaintiff, Pattinson & Brewer ; for the 
defendants, Wynne'Baxter & Keeble. 

• See postj p. 142. 
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March 26, 1903. * 
BEADLE V. MILTON & OTHERS. 
Before His Honour Judge Stonor. 

Want of Notice of Injury — Prejvdice of Employer — Incapacity resulting 
from Injury — Defective Medical Treatment, — Seo. 2, 1 ; Sched. 
1. 1 (6). 

The onus of proving that the employers were not prejudiced in their 
defence by the want of the statutory notice of injury is discharged by 
evidence that one of the employers knew of the accident, and advised the 
injured man to go to a hospital, and that one of the foremen some months 
later gave him three small sums of money out of his own pocket. 

Obiter, a workman is entitled to compensation although his condition 
be attributable to defective medical treatment. 

This arbitration was heard at the Marylebone County 
Court on February 23 and March 9, 1903. 

The applicant was injured on July 28, 1902, and was 
advised by one of the respondents to go to St. Mary's 
Hospital. The respondents next heard of the injury on 
November 19, 1902, when the applicant's solicitors served 
them with a notice of injury. It was then found that the 
only person who witnessed the accident, and who they 
suggested could have proved serious and wilful misconduct, 
had left their service, and could not be traced. The 
applicant called on his former foreman, who, being still 
in the employment of the respondents, gave him on 
September 9, 10«., on September 26, 5s., and on No- 
vember 3, 2s. 6rf. It appeared at the hearing that the 
applicant went to St. Mary's Hospital as an out-patient 
till about August 20, and was treated for brachial plexus. 
The surgeons then advised active treatment, but instead 
of undergoing that treatment, the applicant went for 
about two months to a convalescent home, where the 
muscles of his arm and shoulder became so stiff and rigid 
that on the advice of a private practitioner he went to 
the London Hospital, and was there treated by massage 
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and electricity, in order to " break down " the adhesions. 
His present condition was due to the want of active treat- 
ment after he left St. Mary's Hospital, and subsequently 
to his having discontinued the treatment at the London 
Hospital. 

The request for arbitration was filed on January 8, 
1903. 

For the respondents it was contended that the present 
incapacity was not due to the injury caused by the 
.accident, but to want of proper treatment, for which the 
employers were not liable. Even if that were not so, 
it was for the applicant to prove that they were not 
prejudiced in their defence, and he had given no evidence 
of it : Shearer v. Miller ([1900] 2 P. 114), McLean v. Carse 
([1899] 1 F. 878), sxidper Collins, L.J., in OsboruY. Vickers, 
Sons, & Maxim ([1900] 2 Q. B. 91 ; 2 W. C. C. 130). On 
the contrary, the delay was responsible for the loss of the 
important witness, who could have proved the serious and 
wilful misconduct. Again, until the notice was served 
the employers could not have the applicant medically 
examined, and hence the whole diflSculty of assigning the 
cause of the applicant's present condition. 

Lampard for the applicant; Minton-Senhouse for the 
respondents. 

On March 26, 1903, His Honour gave the following 
written "judgment": In this case I .find that on July 
28, 1902, the applicant, whilst in the employment of the 
respondent as a labourer, met with an accident in falling 
from, the top of a van, carting hay, to a' distance of eleven 
feet, and sustained severe injuries, rendering him totally 
incapable of work since that date, and that his wages 
were £1 4s. a week. I also find that the accident was 
not attributable to any " serious and wilful misconduct " 
on the part of the applicant, as the respondent contended. 
I also find that the respondents were not prejudiced in 
their defence by any defects in the statutory notice of 
accident, or the delay in serving the same until November 
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19, 1902, and I award to the applicant a weekly sum 
of 12s., to commence from August 11, 1902, two weeks 
after the accident. At the hearing, an additional ground 
of defence was relied on by the respondents, viz. that 
the injury to the applicant now still existing was wholly 
or partly attributable to a defect in the treatment of the 
applicant at St. Mary's Hospital, and as to the same I 
find that the applicant went to the hospital at the desire 
and with the knowledge of the respondents, and, although 
there was some conflict of medical evidence on the point, 
I find that the treatment at the hospital was not defective ; 
and, even assuming it to have been defective, I hold that 
it would have been no defence to this application, inas- 
much as the applicant had done all he could in going to 
the hospital and submitting to the treatment administered 
there, independently of his having gone there at the desire 
and with the privity and consent of the respondents. The 
applicant will have his costs on the B scale. 

Stay of execution on payment of instalments into Court 
pending appeal 

Solicitors for the applicant, Collins & Cook; for the 
respondents, Naumton & Sons. 

The "judgment " is reported in 114 L. T. 650. 
The case was settled and the appeal withdrawn. 



July 29, 30, 1903. 
HOWAETH V. ANDEEW KNOWLES & SONS 
(LIMITED) ACCIDENT SOCIETY & OTHERS. 

Before Collins, M.R, Mathew and^CozENs-HABDY, L.JJ. 

(1903) 19 T. L. B. 658. 

Scheme of Compensation — Jurisdiction of Courts of Law — Questions of 
Fact,—^^c. 3. 

Under a scheme of compensation the affairs and the business of a 
society were to be managed by the officers and a committee of manage- 
ment. The committee were empowered to stop payment of allowances 
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should an injured member fail to go to work when able to do so. One of 
the mles was as follows : — " In all cases of doubt or difference as to the 
constniction of these rules, and in the event of any circumstance occurring 
which is not provided for thereby, the decision of the committee shall be 
conclusive and final, and there shall be no appeal therefrom." After 
making inquiries and hearing a member in receipt of a weekly allowance, 
the committee decided that he had failed to go to work when able to do 
so, and thereupon stopped the allowance. 

Heldy that a court of law had jurisdiction to hear and determine the 
question of fact whether the member had failed to go to work when able 
to do so. 

This was an appeal from the judgment of a Divisional 
Court (Lord Alverstone, C.J., and Channell, J.), on the 
hearing of an appeal from a decision of the Deputy 
Judge sitting at Salford County Court. The action was 
brought to recover the sum of £3 12s. in the following 
circumstances. 

The plaintiff was an employS of Andrew Knowles & Sons 
(Limited), who were colliery owners, and on November 2, 
1901, he was injured. The defendants, the Society, was 
formed for the purposes of a scheme under sec. 8 of the 
Act. The rules declared that the society was established 
as a substitute for the Employers' Liability Act, 1880, and 
the Workmen's Compensation Act, 1897, and to provide 
a fund to be used to compensate any member for any 
personal injury by accident, arising out of or in the course 
of his employment. Eule 4 contained the following : — " The 
signing of such register and the payment of the con- 
tributions hereinafter mentioned shall constitute accept- 
ance of the conditions, and shall entitle him to the benefits 
of the society, and shall be deemed a contract within the 
provisions of sec. 3, sub-sec. 1, of the Workmen's Com- 
pensation Act, 1897, and the member shall relinquish all 
legal claims against the company in respect of any accident 
which may occur to him in the course of his employment 
by the company.'* By rule 5 the affairs of the society were 
to be managed by certain officers and the committee. By 
rule 9 there was to be a committee of management, which 
should consist of two persons to represent the members 
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employed underground, and one to represent the members 
employed on the surface, from each colliery, who should 
be nominated annually by the members employed at each 
colliery respectively, and also of the officers of the society, 
and one representative from each colliery, who should be 
nominated by the company. Eule 16 was as follows: — 
" When a member is unable to work from the effects of an 
accident which has happened to him in the course of his 
employment, he shall be paid an allowance of 12s. per 
week for a full member, and 65. per week for a half 
member, during the period of such disablement, from the 
date of the accident. In any case where a weekly allow- 
ance has been paid to a disabled member for a period of 
twelve months, the committee of management may, by 
agreement with such member, commute further payments 
for a lump sum." Eule 25 provided as follows : — ''Every 
member in receipt of a disablement allowance must be 
under qualified medical attendance during the whole of the 
time he is receiving such allowance, and if his medical 
attendant, or the Society's doctor, or the visiting steward, 
or any member of the society shall report to the secretary 
or any member of the committee of management, neglect 
of ordinary precautions, such as late hours and exposure, 
use of intoxicants without doctor^s orders, or if the injured 
person do anything to retard his recovery, or fail to go to 
work when able to do so, the committee shall have power 
to stop the further payment of such allowance, either 
wholly or partially." Eule 30 was as follows : — *' In all 
cases of doubt or difference as to the construction of these 
rules, and in the event of any circumstance occurring 
which is not provided for thereby, the decision of the 
committee shall be conclusive and final, and there shall 
be no appeal therefrom." The plaintiff was a member of 
the Society, and from the date of the accident he received 
from the Society, in accordance with rule 16, the weekly 
sum of 125. until January 81, 1903, when the society, in 
accordance with a resolution of the committee, refused to 
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continue the payments on the alleged ground that the 
plaintiff had fully recovered and able to resume his work. 
The plaintiff alleged that he had attempted to resume his 
work, but found himself quite unable to do so, and he 
claimed from the defendant society and the other defendants, 
as the treasurers of the society, the arrears of the said 
weekly sum of 12s. The Deputy County Court Judge held 
that he had no power to entertain the action. On appeal 
the Divisional Court held that there was jurisdiction. The 
defendants appealed. 

Russell, K.C., and Minton-Senhome for the appellants ; 
C. C. Scott for the respondent. 

July 30, 1903. 

The Court dismissed the appeal. 

Collins, M.R, said that in this case, Andrew Knowles & 
Sons, who were colliery proprietors, had tendered to 
their workmen, and their workmen had accepted, a 
scheme for the regulation of claims for compensation 
by injured workmen; and the Eegistrar of Friendly 
Societies having given the necessary certificate, this 
scheme became substituted for the provisions of the Act, 
with the result that the employers were only liable in 
accordance with the scheme. The plaintiff, who was one 
of their workmen, was injured, and he became entitled, 
under rule 16 of the scheme, to a weekly allowance of 12s., 
and this he received. But a time came when the employers 
had reason to believe that he was sufficiently recovered to 
be able to do some work, though he himself denied this 
and refused to return. This matter was provided for by 
rule 25 of the scheme. In accordance with that rule, the 
committee received a report from the society's doctor, or, 
rather, from a specialist, and the plaintiff himself appeared 
before them, and they came to a conclusion which was 
embodied in the following minute : — ** The secretary read 
report from Dr. Milner, dated January 17, 1903, in respect 
to the case of William Howarth, stating that if Howarth 
carried out his instructions he would be fit to resume work 
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as a collier in a few weeks. Howarth appeared before the 
committee and stated that he was not fit for work. In 
reply to questions, Howarth stated that Dr. Herbert 
refused to certify that he was unable to work. Mr. Brad- 
shaw asked Howarth if he would try the light employment 
which Mr. Baker had offered. His reply was * No.' Moved 
by Mr. Bradshaw, seconded by Mr. Eogers, and resolved 
that no further disablement allowance be paid to William 
Howarth, and that the case be left in the hands of the 
secretary, Mr. Baker, and the Pendlebury stewards." It 
was necessary to consider how far that resolution was 
authorized by rule 25. The rule said that the committee 
should have power to stop an allowance under certain 
specified circumstances. It was not suggested that any 
of the conditions mentioned in the rule, except the two 
last, applied to this case ; but, with regard to them, it was 
clear that if the injured person did anything to retard his 
recovery, or failed to go to work when able to do so, then 
in either case the committee might stop the allowance. It 
seemed that the committee arrived at the conclusion, and 
there was evidence on which they might arrive at that 
conclusion, that the plaintiff had failed to go to work when 
able to do so, and on that ground they stopped the pay- 
ment The other important rule to notice was rule 30 : — 
" In all cases of doubt or difference as to the construction 
of these rules, and in the event of any circumstance 
occurring which is not provided for thereby, the decision 
of the committee shall be conclusive and final, and there 
shall be no appeal therefrom." The plaintiff, being dis- 
satisfied with the decision of the committee, brought this 
action in the County Court. His case. was that a scheme 
had been substituted for the provisions of the Workmen*s 
Compensation Act, and that that scheme laid down the 
conditions under which he was entitled to compensation, 
and under which an allowance of compensation might be 
withdrawn. He alleged that he was entitled to com- 
pensation, notwithstanding the resolution of the committee. 
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because he was in fact not fit to go to work. His com- 
plaint was that the committee refused him relief which 
the scheme entitled him to, and he brought this action to 
enforce the scheme. The answer of the defendants was 
that the scheme substituted the decision of the committee 
for the decision of the County Court Judge, and that the 
plaintiff was debarred from attempting to enforce his 
rights under the scheme before any tribunal other than 
that provided by the scheme itself. But in order to make 
that answer good, the defendants must show that the 
committee had power to decide finally the question whether 
one or other of the conditions for withdrawing compensa- 
tion had been satisfied. Eule 25 did not lay down that 
the committee were to decide finally whether the injured 
person had done anything to retard his recovery, or had 
failed to go to work when able to do so. The jurisdiction 
of the committee to withdraw an allowance did not arise 
till they had arrived at a certain conclusion on a question 
of fact. But rule 25 did not say that their conclusion on 
that question was to be final. Then, did rule 30 make 
their decision final and conclusive ? That rule only ousted 
the jurisdiction of the Court in two cases, viz. where there 
was a doubt or difference as to the construction of the 
rules, and in the event of any circumstance occurring 
which was not provided for thereby. In this case there 
was no question between the parties as to the meaning of 
the rules. Neither could it be said that any circumstance 
had occurred which was not provided for by the rules. 
The plaintiff refused to go to work, and said he was not 
in a condition of health to be able to do so. The com- 
mittee, on the other hand, said he was able to go to work. 
That was clearly an event which was provided for by the 
rules. The matter in dispute between the parties was 
whether one of the conditions of rule 25 had been satisfied, 
viz. whether the plaintiff had failed to go to work when 
able to do so ; and that was a matter on which the deci- 
sion of the committee was not made final and conclusive. 
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The plaintiff therefore retained his common law rights, 
and on that ground the appeal failed. He regretted 
having to come to this conclusion, for he could not help 
thinking that it was the policy of the Legislature, as well 
as the intention of the parties, to provide a scheme which 
should be a complete substitute for the provisions of the 
Act, so that the parties might be able to ascertain their 
rights without the expense and trouble of litigation. So 
far as that result had not been achieved by this scheme, 
the intention of the Legislature and of the parties had 
failed. 

Mathew, L.J., was of the same opinion. He came 
to the conclusion that the committee had not power, 
under this scheme, to determine finally the rights of the 
parties. He felt there was a presumption in favour of 
the power of a domestic tribunal specially provided by the 
parties to a contract But, on the other hand, the juris- 
diction of the Courts was not to be ousted unless an 
intention that it should be so was clearly manifested, or 
unless it was so provided by statute. This scheme gave 
a workman a right under certain circumstances to an 
allowance of 12s. a week, and rule 25 pointed out in what 
circumstances the allowance might be stopped. The 
question whether the case was brought within that rule 
by the workman having failed to go to work when able to 
do so was a question of fact, and the workman had the 
right to go to the ordinary tribunals to have that question 
decided. He agreed that this case was not removed from 
the jurisdiction of the Court by the terms of rule 80. The 
appeal would therefore be dismissed. 

Cozens-Hardy, L.J., said this was a claim by a work- 
man, arising out of a contract made between the plain- 
tiff and his employers, a colliery company, to be paid 
a sum of 12s. a week out of a fund in the hands of the 
colliery company as treasurers, the fund being produced 
partly by contributions from the men and partly from the 
colliery company. The plaintiff's rights were defined and 
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limited by the printed rules. It was admitted that the 
accident happened in the course of employment, which 
entitled the plaintiff to 12s. a week, under rule 16, unless 
something had occurred to make this allowance cease. 
The defendants relied on rules 25 and 30, and contended 
that the committee had passed a resolution that the 
plaintiff's allowanae was to cease, and that this decision 
of the committee was conclusive. The County Court Judge 
adopted that contention, but the Divisional Court held 
that the plaintiff was entitled to maintain his action. He 
agreed with the result arrived at by the Divisional Court. 
There was no doubt or difference as to the construction of 
the rules. There was no circumstances not provided for 
by the rules. The committee had no power to stop the 
plaintiff's allowance under rule 25, unless one or more 
of certain conditions precedent arose — inter alia, doing 
something to retard recovery, or failing to go to work 
when able to do so. The committee were not made the 
sole tribunal to decide such an issue of fact, proof of which 
was necessary to the creation of their power. Rule 80 was 
not framed in language sufficiently wide to justify this. It 
did not extend to every dispute. 

Solicitors for the plaintiff, Nicol, 8oii, & Jones, for 
Pickstone & Jones, Eadcliffe ;. for the defendants, James, 
Mellor, & Coleman, for Baity, Ford, & Buckley, Manchester. 

Also reported in 19 T. L. R. 058. 
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July 9, 1903. 

OLIVER V, THE NAUTILUS STEAM SHIPPING 
COMPANY (LIMITED). 

Before Williams, Eomeb, and Stirling, L.JJ, 

(1903) 19 T. L. R. 607. 

Exercise of Option — Action after Beceijpt of Compensation, — Sec. 6. 

A man in an infirmary, being treated for severe scalding, received 
from a representative of the company with whom his employer was insured 
£4 138. id., being the full amount of compensation that could at that time 
have been payable, and signed a receipt which stated that it was "on 
account of compensation " under the Act. The following week he stated 
that he could only accept that and future weeks' instalments " without 
prejudice." He continued to receive weekly payments for more than four 
months, giving a similar form of receipt, without adding to it the words 
" without prejudice." 

Hdd, that the proper inference to be drawn from these facts was, that 
the man had not exercised his option to proceed against his employer for 
compensation under the Act, so as to bar his legal remedy against another 
person. 

This was an appeal from the decision of Mr. Justice 
Jelf. 

The plaintiff, Oliver, was an engine-fitter in the employ 
of John Eodgers & Company, Limited, ship repairers, at 
Cardiff, who, in November, 1901, were carrying out repairs 
on board the steamship Elm Branch, belonging to the 
defendants, the Nautilus Steam Shipping Company, 
Limited, and then lying in the Eoath Basin, Cardiff. On 
the 26th of that month the plaintiff, by the direction of 
his employers, went on board the vessel; and, while he 
was working close to the disconnected end of the steam- 
pipe from the donkey-engine, a man in the employment 
of the defendants, and in charge of the donkey-engine, 
suddenly, and without any warning to the plaintiff, started 
it, with the result that the plaintiff was severely scalded 
and otherwise injured by the escaping steam, and had to be 

VOL. V. ^^ 



66 WORKMEN'B COMPENSATION CASES. 

taken to the Cardiff infirmary. At the time of the accident 
the plaintiff was in receipt of wages at the rate of £2 1^. 
a week. On December 2, 1901, he wrote to his employers 
from the infirmary informing them of his accident. On 
January 8, 1902, the agent of the insurance company, with 
whom the employers had effected insurance against acci- 
dents to workmen in their employ, called upon the plaintiff 
at the hospital to ascertain his condition. On January 15 
the agent called again and paid the plaintiff £4 18^. 4(2., 
being at the rate of £1 a week for four weeks and four days 
up to January 11, at the same time handing to the plaintiff 
for signature a form of receipt as in Rendall v. HiWs Dry 
Docks and Engineering Company ([1900] 2 Q. B. 245, 246 ; 
2 W. G. G. 40), stating that the sum had been received 
from his employers per the insurance company, *'on 
account of compensation which may be or become due to 
me under the Workmen's Compensation Act, 1897, in 
respect of the accident which occurred to me on the 26th 
day of November, 1901." The plaintiff thereupon signed 
the receipt. A few days afterwards the delegate for South 
Wales of the Amalgamated Society of Engineers, a trade 
union of which the plaintiff was a member, called upon the 
plaintiff, and cautioned him against accepting any future 
payments without stipulating that he did so "without 
prejudice." Accordingly, when the insurance agent next 
called, on January 22, and tendered the plaintiff £1 as a 
payment for the week from January 11 to 18, the plaintiff 
informed him that he could only accept that and any 
further payments " without prejudice," to which the agent 
assented, and said he would make a note of it, which he 
then did in his note-book. The plaintiff then accepted the 
£1, and signed a receipt as before, though the receipt did 
not itself contain the words "without prejudice." On 
April 1, 1908, the plaintiff left the infirmary. Weekly 
payments of £1 continued to be made to him upon receipts 
as before until May 29, when he refused to accept any 
further payments at all ; and on June 5, 1903, he issued 
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the writ in this action against the defendants^ the owners 
of the steamship, claiming damages for personal injuries. 
The action was tried at Cardiff by Mr. Justice Jelf without 
a jury, the damages being agreed at £875 in the event of 
the Judge's finding in favour of the plaintiff. His Lordship 
held that the plaintiff was, under the circumstances, 
debarred by the provisions of the Workmen's Compensation 
Act, 1897, from pursuing his common law remedy against 
the defendants, and ordered judgment to be entered for the 
defendants. The plaintiff appealed. 

Evans, K.C., and John Sankey for the plaintiff; and 
Thomas, K.C., and A. Parsons for the defendants. 
In delivering judgment, allowing the appeal — 
Williams, L.J., said there was no dispute as to the 
facts. The defendants were under a primd facie liability 
to the . plaintiff under sec. 6 of the Workmen's Com- 
pensation Act, 1897, which was not a very easy Act to 
construe. It was contended that the plaintiff, having 
succeeded in obtaining compensation under the Act from 
his employers, could not now bring an action against 
the persons who were legally liable to him for his injury. 
No doubt, if the plaintiff, the workman, had in fact received 
compensation from his employers under the Act, he could 
not afterwards sue the other person. The question, there- 
fore, in this case was, had the workman received compen- 
sation from his employers under the Act ? His Lordship 
was inclined to say that had it not been for the evidence as 
td the qualification *' without prejudice " which was stipu- 
lated for by the workman on the occasion of receiving the 
second payment, and a note of which was entered by the 
insurance agent in his book, the action against the party 
other than the employers could not possibly have been 
brought, having regard to the terms of sec. 6. But, 
in his Lordship's opinion, the fact that the workman'? 
stipulation as to *' without prejudice " had been accepted 
by the insurance agent who paid the money on behalf of 
the employers made all the difference. It was true that 
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the first payment was not made subject to the stipulation 
"without prejudice ; " and the question was whether their 
Lordships ought to treat that first payment as being subject 
to the same condition. His Lordship thought they ought 
— and for this reason. After all, the receipt by itself did 
not create an estoppel of any sort or kind. What was the 
intention of the parties when this receipt was given by the 
plaintiff? His Lordship did not think that it was a fair 
inference to draw that in giving that receipt the plaintiff 
was making any election at all under sec. 6 as to what 
was the best course for him to take. Li the circumstances 
his Lordship thought the plaintiff was not debarred from 
bringing his action for damages ; and therefore the appeal . 
should be allowed, and the decision of Jelf, J., reversed, 
and judgment should be entered for the plaintiff for the 
agreed damages, £375. 

BoMEB, L.J., came to the same conclusion. To his 
mind, the question upon which this appeal turned was 
simply one of fact. Had the plaintiff, in fact, exercised the 
" option " given him by sec. 6 of the Act by " proceeding 
against his employer for compensation," so as to preclude 
him by virtue of the section from proceeding against the 
defendants for damages? The learned Judge below had 
come to the conclusion that the plaintiff had, as a matter 
of fact, exercised that option; and he appeared to have 
done so because he drew certain inferences with regard to 
facts in the case that were not in dispute ; and it was quite 
open to this Court to differ from the learned Judge in the 
conclusion of fact he had come to. It was not like a case 
in which the Judge, having seen the witnesses, had to 
decide a question of fact which depended upon which side 
the witnesses were speaking the truth — that is to say, 
where there was a direct conflict of evidence. Where there 
was this direct conflict, and the Judge said he believed one 
side and not the other, the Court of Appeal would not like 
to take a different view. But this was a different case. 
The learned Judge had proceeded upon certain inferences 
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bound himself by what he had done, or exercised his 
option under the section so as to enable the defendants to 
say they were not liable to him at common law. 

Stirling, L.J., was of the same opinion. He respect- 
fully differed from Mr. Justice Jelf on this point — that the 
learned Judge seemed to have attached too little import- 
ance to the fact that all the payments, except the first, 
were accepted "without prejudice." His Lordship did 
not dispute any of the learned Judge's findings of fact, but 
he thought that, in the conclusion the learned Judge had 
arrived at, he had neglected to give due weight to that 
circumstance. His Lordship wished, however, to say that 
he had great difficulty in seeing how the learned Judge's 
decision was reconcilable with the case of RendaU v. HiWs 
Dry Docks and Engineering Company (ante, p. 66), which had 
been cited on behalf of the plaintiff. His Lordship abstained 
from saying what was the meaning of the word '* proceed- 
ing" in sec. 6, but he thought great weight should be 
given to the decision in the Lrish case of Beckley v. Scott 
([1902] 2 L E. 604). 

Their Lordships directed that the plaintiff should refund 
out of the £875 damages the sums he had received. 

Solicitors, RiddeU, Vaizey, & Smith, for H. Williams 
Neath ; BottereU d Roche, London and Sunderland. 

Also reported in (1903) 2 K. B. ; 72 L. J. K. B. ; 89 L. T. ; 
19 T. L. R. 607. 
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January 18 and 30, 1903. 

THOMPSON & SONS v. NOETH-EASTERN MAEINE 
ENGINEEEING COMPANY (LIMITED). 

Before Kennedy, J. 

(1903) 88 L, T. 239. 

Compensation "paid under this Act'* — Moneys paid under an Agree' 
ment.— Sec. 6. 

Compensatioii which is paid after notice of injury, and of a claim for 
compensation, and under an agreement, a memorandum of which has been 
duly recorded, is " paid under this Act " within the meaning of sec. 6. 

Question, does a workman proceed against his employer within the 
meaning of sec. 6 if he gives notice of the injury and makes a claim for 
compensation ? 

Obiter, a person against whom an employer claims indemnity may plead : 
(1) that the injury was not caused by his fault ; (2) that the compensation 
was not paid under the Act ; (3) that the compensation was greater than 
the amount permitted by the Act ; and (4) that the amount paid, though 
within the limits set by the Act, was not an amount which it was reasonable 
for the employer to agree to pay. 

outer, an indemnifier under sec. 6 can compel the employer to let him 
use his name in any proceedings for review. 

Further consideration. 

The action was brought by the plaintiffs for a declara- 
tion that they were entitled to be indemnified by the 
defendants against the liability incurred by them under 
the Workmen's Compensation Act, 1897, for compensa- 
tion for personal injuries to a workman named William 
Archbold on December 5, 1901, and for the repayment 
of the moneys paid by the plaintiffs in respect thereof, 
and for interest and costs. 

The plaintiffs were shipbuilders and repairers, and on 
or about December 5, 1901, were engaged upon the repair 
of the steamship Lindisfame, The defendants were builders 
and repairers of marine engines, and were engaged at the 
same time upon the repair of the boilers of the steamship. 

On December 5, Archbold, a workman employed by the 
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plaintiffs on the repair of the steamship, was injured by 
the negligence of a servant of the defendants, who allowed 
a bag full of coke to fall into the hold of the steamship 
where Archbold was working, so as to strike and inflict 
severe injuries upon him. 

Archbold gave notice of the accident to and claimed 
compensation from the plaintiffs under the Workmen's 
Compensation Act, and in December, 1901, the plaintiffs 
agreed with him to pay him Ids. 2d. per week, and paid 
him at that rate up to the time of the action. It was 
admitted that ii Archbold was entitled to compensation 
then that was a proper amount per week. Archbold filed 
a memorandum of the agreement, dated. September 22, 
1902, in the Sunderland County Court, and it was duly 
recorded in accordance with par. 8 of sched. 2 of the 
Workmen's Compensation Act. 

No notice of the accident to Archbold nor any claim to 
indemnity in respect thereof was given to or made upon 
the defendants until April 19, 1902. 

The plaintiffs had not filed any claim or taken any 
proceedings under rule 19 of the Workmen's Compensation 
Eules, 1898. 

Scott Fox, KC, and Roche for the plaintiffs : Here the 
injury was caused, as the jury have found, under cir- 
cumstances which created a legal liability in the defendants, 
and the injured man has proceeded against the plaintiffs, 
his employers, and compensation has been paid under the 
Workmen's Compensation Act, 1897. Therefore, under 
sec. 6, the plaintiffs are entitled to be indemnified by the 
defendants. Sec. 1. 3. says: "If any question arises in 
any proceedings under this Act as to the liability to pay 
compensation," then "the question, if not settled by 
agreement," is to be settled by arbitration. That shows 
that the whole question can be settled by agreement. 
Bules 19 to 23 of the Workmen's Compensation Eules, 
1898, as to notice to parties against whom indemnity is 
claimed under sees. 4 or 6 are not in t)oint, and cannot 
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affect this question, for they only apply where the 
matter is not agreed, and goes to an arbitration under 
sec. 1. 3. The injured workman proceeded against his 
employer for compensation under this Act when he gave 
notice of a claim. In Field v. Longden ([1902] 1 K. B. 
47; 4 W. C. C. 20), Stirling, L.J. said: ''The words 
of the sub-section, which are, 'if any question arises in 
any proceedings under this Act,' imply that proceedings 
may take place under the Act without any question 
arising. The proceedings commence when notice of the 
accident and of a claim is given." From the judgment 
of the Lord Chancellor in Powell v. Main Colliery Company 
([1900] A. C. 366 ; 2 W. C. C. 29), it is plain that the word 
" proceedings " is not used in any technical sense in the 
statute, and does not mean some form of legal procedure. 
In the case of Oliver v. Nautilus Steam Shipping Company* 
which is unreported, but was tried before Jelf, J., at the 
Cardiff Assizes in July, 1902, his Lordship held that an 
agreement was a proceeding under this Act. All that 
Kidley, J., decided in Perry v. Clements ([1901] 17 T. L. E. 
525 ; 3 W. C. C. 56) was that notice of the injury was not 
a "proceeding" under sec. 6, so as to disentitle the 
workman from bringing an action against the person other 
than the employer whose negligence caused the injury. 
He, however, was of opinion that the claim for compensa- 
tion was the initiatory proceeding. They also referred to 
Little V. MacLellan (Limited) ([1900] 2 F. 387), Beckley 
V. Scott ([1902] 2 I. E. 504). 

Manisty, KG., and Shortt for the defendants : The work- 
man here did not " proceed " against the employer. By 
sec. 2. 1. "proceedings for the recovery under this Act 
of compensation for an injury shall not be maintainable '* 
unless notice of the accident and a claim for compensation 
are given and made within a certain time. That shows 
that they are the steps to be taken before the proceed- 
ings, and are not proceedings themselves : see Field v, 
• See ante, p. 65. 
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Longden {sup,). In Perry v. Clements (sup.) only notice of 
the accident had been given, and that was held not to 
be a " proceeding " within sec. 6. The words " procoed 
against his employer for compensation" in sec. 6 refer 
to proceedings to recover such compensation as is pre- 
scribed by the Act in the second schedule, and do not refer 
to settling the claim by agreement. Certainly the notice 
of an accident or the making of a claim for compensation 
cannot be considered a '* proceeding." If the claim had 
become a proceeding, then under the Workmen's Com- 
pensation Eules, 1898, rules 19 to 23, the person who it was 
alleged was Uable to indemnify the employer would have 
been able to appear at the arbitration : see Appleby v. 
Horseley Company (Limited) ([1899] 2 Q. B. 521 ; 1 W. C. C. 
103). In the present case the defendants had no knowledge 
of the agreement and no opportunity of being heard. If 
agreements of this kind are come to between the workmen 
and the employer, the person who is liable to indemnify 
such employer has no power to interfere; he cannot go 
into the reasonableness of the amount, or go into the 
matter in any way. Compensation paid under the Act is 
compensation fixed after arbitration, and it is in only such 
a case that an indemnity must be given to the employer. 

Scott Fox, KC, in reply. 

January 30. — Kennedy, J. : In this case the action is 
brought by the employers of a man named Archbold 
against the North-Eastern Marine Engineering Company, 
Limited, for the purpose of recovering from the defendants 
certain moneys which have been paid. It is in the form 
of a declaration of right to indemnity in respect of moneys 
that may be paid by the plaintiffs to the workman who 
had made claims against the plaintiffs in respect of 
injuries which he had sustained, and for which he had 
made claims which the plaintiffs had satisfied by certain 
weekly payments under an agreement. Now, the action 
came on for trial before me at Leeds at the last assizes, and 
the plaintiffs and defendants had then determined for 
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them by the verdict of the jury the one question of fact — 
namely, whether or not William Archbold had been 
injured by the negligence of the defendants or their 
servants ? All other questions were to be left to me. 
That question was decided by the jury in favour of the 
plaintiffs, the jury finding that the injm-y in respect of 
which compensation was being paid, under agreement, 
by the plaintiffs to Archbold, was an injury that had been 
caused by the negligence of defendants' servants. The 
case arises under the Workmen's Compensation Act, 
sec. 6 of which is as follows : " Where the injury for 
which compensation is payable under this Act was caused 
under circumstances creating a legal liability in some 
person other than the employer to pay damages in respect 
thereof, the workman may, at his option, proceed, either 
at law against that person to recover damages, or against 
his employer for compensation under this Act, but not 
against both, and if compensation be paid under this Act, 
the employer shall be entitled to be indemnified by the 
said other person." Now, the claim of the plaintiffs here 
is for an indemnity against the defendants, and certain 
things are clear. In the first place, the injury which 
Archbold suffered was an injury for which he had a right 
of compensation from the plaintiffs, his employers. It 
was also a case in which, under the finding of the jury, 
the circumstances were such that the defendants were, by 
reason of the injury being caused by their servants, under 
a legal liability to Archbold to pay him damages in respect 
thereof. The question as to which I reserved my decision 
after the legal argument of the learned counsel engaged in 
the case, is whether or not, those conditions being satisfied, 
what has been paid by the plaintiffs to the workman, and 
also the sums which they remain liable to pay to that 
injured workman, are sums which fall under the head of 
•'compensation paid under this Act," so that they are 
entitled to succeed, as against the defendants, upon the 
finding of the jury that there was a right of action against 
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them by the workman, if he chose to sue them. The 
facts, so far as it is necessary, quite briefly, to recapitulate 
them, bearing upon this question are these : Archbold was 
working under the employ of the plaintiffs on board a ship 
called the Lindisfame in December, 1901. The plaintiffs 
were unquestionably in the position of persons employing 
him in a place and under circumstances which brought 
them under the Act. The ship was being repaired in a 
graving dock at Sunderland. The defendants were doing 
work also on the same ship in respect of the repair of 
engines and machinery, and one of their servants caused 
the mischief, negligently, by letting a heavy weight fall 
upon the head of Archbold when in the hold. It was 
while the defendants' servant was descending with a 
weight that the accident happened, and I presume the 
jury found he ought not to have carried it in a way to 
risk injury to the persons below. After his injury the 
workman claimed compensation. He gave notice of a 
claim on the plaintiffs on December 23, 1901. On December 
28, 1901, a verbal agreement was made by the plaintiffs, 
through their representative, with Archbold to pay a sum 
for compensation, and according to the admitted statement 
of facts, it was agreed that the amount which was then 
verbally promised by the plaintiffs to the workman was a 
sum which would be a proper sum for compensation to be 
paid to a person suffering the injuries which the workman 
has suffered, so far as the weekly rate of the workman's 
wages was concerned. From that date, December 28, 

1901, until the present time, the plaintiffs have performed 
their duty by continuing to pay what they promised to 
pay, at that rate, to Archbold as compensation. Then 
the plaintiffs, on April 19, 1902, made a claim on the 
defendants in respect of this money, and on August 30, 

1902, they issued their writ in this action for indemnity. 
After the commencement of the action there was duly 
filed in the manner prescribed by the Workmen's Com- 
pensation Act a written memorandum embodying the 



THOMPSON <fc SONS V. N.-E. MABINE ENG. CO. 77 

agreement, and stating that the compensation was paid 
under the Act and in accordance with the provisions of 
the Act. That memorandum recited the nature of the 
accident, that a claim had been duly made for compensa- 
tion, and that an arrangement had been made which was 
to remain in force during the total or partial incapacity 
of the applicant, and that the sum should be diminished, 
increased, or redeemed in accordance with the provisions 
of the Act. Now, those being the state of facts so far as 
they are material, the question is : Are the plaintiffs 
entitled, under the latter words of the sixth section, to the 
indemnity which they claim ? I do not think it adds to 
the matter, but in fact perhaps I should say that in addition 
to the fact of the agreement and this memorandum filed, 
the receipts of payments made to Archbold purport to be 
receipts given for compensation under the Workmen's 
Compensation Act, 1897- I think I can state the point 
that is put by the defendants with sufficient accuracy if 
I say it is this : Is there a right to claim indemnity under 
this sec. 6 of the Workmen's Compensation Act in a case 
in which there has been no " proceeding " in the sense 
in which the defendants say that word must be construed 
in this section against the employer ? They say there has 
not been compensation paid under such a proceeding, and it 
is compensation only to be paid under such a proceeding 
that must be reimbursed to the employer who pays under the 
indemnity provision of the section. There is an apparent 
colour for that view in the fact that the right to indemnity 
is included in the same section which has in its earlier 
parts used ihe words as to the workman, that he must 
proceed either at law against that person to recover damages 
(that is to say, the person who is liable at law for the 
injury), or against his employer for compensation under 
the Act. That is something that gives colour to the con- 
tention that the compensation to be paid under this Act, 
in the last line but one of the section, means compensation 
to be paid under a proceeding against his employer for 
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compensation under this Act^ and that is the same sort 
of thing as a proceeding at law against the person whom 
he might have proceeded against because the injury has 
been caused by that person. There is also further this 
consideration, that unquestionably the agreement in respect 
of which the indemnity is now sought is an agreement 
made voluntarily in this sense ; that it is not made under 
the order of any court. It is made by the employer with 
the workman in this case without any sort of sanction or 
acquiescence either sought from or given by the person 
from whom the indemnity is now sought. Unfortunately, 
the diflSculty here arises from the use of the word " pro- 
ceed" in the Workmen's Compensation Act in more than 
one sense. It is a word the effect of which has already 
been considered in the House of Lords. It seems difficult 
now, having regard, of course, to the absolutely binding 
nature of the decision there, not to admit that the words 
" proceed " and " proceeding " in this Act are apparently 
used in different senses. The word *' proceedings " in the 
earlier section of the Act — namely, sec. 1. 3. — has been 
decided to be, not a technical word, but an untechnical 
word — a word used to mean any course of events that may 
happen under this Act, arising, of course, in the first 
instance from an injury to a workman. The Lord Chancellor 
in the case of Powell v. Main Colliery Company (Limited) 
{ante, p. 78), says : " It would be true to say that * taking 
proceedings ' generally among lawyers would be understood 
to mean some form of known legal procedure. That, I 
think, must be conceded. But, what then ? This is not 
the ordinary course df legal procedure. It has been admitted 
by all the learned judges, I think, who have taken a dif- 
ferent view from that which I propose to place before your 
Lordships for acceptance, that the word * proceedings ' is 
used in a sense different from that which would describe 
legal procedure ordinarily.'* If you pass from that section 
(of course that case now must be taken to be the authority 
for the interpretation of *' proceedings " in sub-sec. 8 of 
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sec. 1), then in sec. 2. 1. you find : " Proceedings for the 
recovery under this Act of compensation for an injury shall 
not be maintainable unless notice of the accident has been 
given as soon as practicable after the happening thereof, 
and before the workman has voluntarily left the employ- 
ment in which he was injured, and unless the claim for 
compensation with respect to such accident has been made 
within six months from the occurrence of the accident 
causing the injury, or in case of death, within six months 
from the time of death. Provided always that the want 
of or any defect or inaccuracy in such notice shall not be 
a bar to the maintenance of such proceedings, if it is found 
in the proceedings for settling the claim that the employer 
is not prejudiced in his defence," and so on. That section, 
which says that " proceedings " shall not be maintainable 
unless there has been notice of the accident within a certain 
period, and unless there has been a claim for compensation 
within six months, clearly to my mind is using the word 
"proceedings" there in the technical sense that lawyers 
would understand. It says, "proceedings shall not be 
maintained." That is to say, that it shall be fatal, sup- 
posing the workman seeks to have his case dealt with before 
the County Court Judge or the tribunal otherwise given 
by the Act, if you show that he has not given a notice 
within a certain time, and he has not made a claim within 
a certain fixed period of six months, just as if a writ had 
been issued after the date at which the right of action had 
ceased. I may say, in passing, that reading that section 
it looks as if the notice of the accident and the claim for 
compensation were not in themselves " proceedings," but 
were steps which are conditions precedent to the " proceed- 
ings ; " so that " proceedings " do not commence, as it 
were, until after both those steps have been taken. I should 
have thought that that was so, but at the same time it 
has been pointed out to me in argument that there is a 
dictum, and I need not say one commanding the very 
highest respect, of Stirling, L.J., in the course of his 
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judgment in a case that was referred to : Field v. Longden 
(ante, p. 73), which certainly does seem to take the view that 
nevertheless the proceedings, in the sense of something 
that may be taken, are to be dated from two things— 
namely, the notice of the accident being given, and the 
claim being given. The Lord Justice says : " The words 
of the sub-section," — that is, the words of sub-sec. 8 of 
sec. 1, which were then being considered — " which are, ' if 
any question arises in any proceedings under this Act,' 
imply that proceedings may take place under the Act with- 
out any question arising. The proceedings commence 
when notice of the accident and of the claim is given." It 
certainly looks there as if the learned Lord Justice was 
treating " proceedings " in its technical sense. Therefore, 
the man must be said to proceed not directly he has given 
notice of the accident, but when he has made a claim. 
That was done in this case. It is not easy when you come, 
with those two early sections before you, to sec. 6, to be 
sure what is meant when it says : " The workman may at 
his option proceed, either at law against that person to 
recover damages, or against his employer for compensation 
under this Act." No doubt that is a very important ques- 
tion that will have to be settled some day, because, if he 
has exercised his option, so far as the first half of the 
section is concerned, he cannot, after exercising such 
option, proceed against the other party. Therefore, at 
what date does the workman so proceed under this section, 
the section saying that if he has proceeded against one or 
the other he has exercised an option ? Does it mean when 
he has given notice of the accident and made a claim, or 
does it mean, as one might possibly understand from sec. 6 
alone, when he has taken the next step to which notice 
of the accident and the bringing of the claim are but pre- 
liminaries, although the necessary preliminaries? It is 
a very serious matter for the workman. Of course, the 
section supposes that it is a case in which he can proceed 
against either. Assume that to be so, when has he so 
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proceeded against one that he has exercised in a binding 
fashion the option which the section confers ? I do not 
mean to dwell upon that too much, because on the whole 
I have come to the conclusion that in any case I cannot 
do anything here but decide this case on the last words of 
the section ; but to do justice to the very clear argument that 
Mr. Manisty presented to me, I think it is my duty to point 
out that at the present moment it appears not to be decided 
as to what point under sec. 6 the option commences. Mr. 
Justice Jelf in the case of Oliver v. Nautilus Steam Shipping 
Company * the shorthand note of which was handed to 
me, so far as his judgment was concerned, lately decided at 
Cardiff (after fully considering the question and after a full 
consideration of the authorities), where the employer had 
not entered into any binding agreement, and where no 
agreement had been filed, but the workman had been 
receiving moneys paid on the basis of compensation, and 
had given receipts as here, calling them compensation up 
to a point, and then sought to have a remedy after doing 
that against the party who was sued, that, while it was 
a matter of great difficulty and importance, he must come 
to the conclusion that his judgment ought to be that in 
fact there had been something in what was done which was 
a " proceeding " under the Act, so as to debar the workman 
from seeking any other remedy than that which the agree- 
ment with his employer had given him. That agreement 
was clearly to be inferred from the fact that the employer 
had paid so much, and that the workman had submitted 
to an examination by the doctor sent to examine him, and 
that he had taken payment and given receipts in accordance 
with the natural procedure in cases of compensation under 
the Act. But there is also an earlier decision to which he 
refers, that of Mr. Justice Eidley : Perry v. Clements (ante, p. 
73), to the effect that a mere notice of the accident is not 
a ** proceeding." I think that is clear, and it has been so 
held. I do not think there is any other case directly upon 

• See p. 65. 
VOL. V. G 
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this section. There are some other cases — one in Ireland 
and one in Scotland — which may be said to bear upon it, 
but I do not think it is necessary here to refer to them. 
The question I suppose some day will arise in a definite 
form as to what step is irrevocable, and what is a " pro- 
ceeding " within the meaning of this section when it is 
sought by the workman to charge a third person after doing 
something in relation to his employer. If *' proceeding" 
is to be treated in its technical sense, then it becomes 
unquestionably a little embarrassing when one has to 
consider what the effect of an agreement of this kind 
(apparently made and come to in a sense under the Act) 
is, because that agreement may be come to, and in this 
case has been come to, before any claim of the workman 
against his employer in the technical sense has been made. 
There has been notice of the accident, and the notice of 
the claim given as prescribed in sec. 2, which is a claim 
of compensation upon the employer within the time limited. 
I do not think there is anything to bar me from taking the 
view that the word "proceed" in the section may, as 
regards the employer at any rate, be sufficiently fuelled 
by making a claim for compensation under the Act as was 
done here. But having said so much, I think that I cannot 
get out of the words at the end of the section, though they 
are contained no doubt in a passage which may be treated 
as one passage with the earlier statement as to the work- 
man's right of option. They are : " If compensation be 
paid under this Act," and they are decisive. Is this pay- 
ment under an agreement after notice of a claim for 
compensation — an agreement which is come to by consent 
between the workman and employer — " compensation paid 
under the Act "? It seems to me that I must hold it is. 
If it is not paid under the Act, how is it paid ? Money 
has been paid under the Act ; the agreement has been filed 
in the way provided by the Act, and it is clearly a part of 
the scheme of the Act that the parties may agree, for agree- 
ment is one of the modes of settlement provided. This is 
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contemplated by sec. 1. 3. That says: ''If any question 
arises in any proceedings under this Act as to the liability 
to pay compensation • . . or as to the amount or duration 
of the compensation under this Act, this question " — that 
is, the question of compensation under the Act — *' if not 
settled by agreement shall be settled by arbitration." If 
that is so, it seems to me I cannot make the words in 
sec. 6, " if compensation be paid under this Act,** depend 
upon the earlier words, " proceed against his employer for 
compensation," in such a way as to make the right to 
exercise the option, a test by which I ought to judge 
whether a person paying the compensation under an agree- 
ment, if it is a compensation under the Act, is to be 
indemnified by a third party. Now, if it is to be paid 
under the Act, the employer must be entitled to be 
indemnified. I agree that there are difficulties connected 
with that view, and it is not quite the same thing to 
indemnify an employer who has by agreement with the 
workman settled what he is to be paid, and where a 
tribunal created by law has assessed what is payable. A 
case suggested by MV. Manisty of the agreement being 
collusive, or of more being paid than the Act would allow, 
which is one-half — 50 per cent. — of the earnings, or more 
than the' County Court Judge would have given. It is 
conceivable, of course, and I feel the weight of the argu- 
ment, but if in either of those two cases the employer 
seeks redress under this Act by way of indemnity, is it 
open to the defendant, when the trial comes on, and the 
jury have found that the mischief has been caused by him 
or his servants, to contend either before the jury or the 
judge that he may go into the quantum of the compensa- 
tion and say, "although this in form is a compensation 
under the Act, it is more than the Act would allow," 
or '' it is not a reasonable compensation, and I cannot be 
bound by what these parties have chosen to agree as the 
nature of the injury is so slight, the incapacity of the 
workman is so slight, that half that which has been agreed 
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upon should be paid " ? There are unquestionably those 
difficulties, and there is no doubt that in order to simplify 
matters where the thing runs its full course, the Act has 
provided machinery under the Workmen's Compensation 
Eules, 1898, rules 19-23. These rules provide for an 
employer giving notice to a party against whom he claims 
indemnity if he is liable for compensation, and so bringing 
that party before the Court so as to be bound by all 
matters in which the County Court Judge has jurisdiction 
to decide between employer and workman. And if the 
person against whom indemnity is claimed does not 
appear, he is still bound, if he has had the notice provided 
by rule 19, to admit the validity of the award then made 
between employer and workman as to any matter which 
the judge has jurisdiction to decide. Where the compen- 
sation is fixed by consent, as in this case, the third party 
has no chance of interfering. The question is, May a jury 
or a judge at the trial, after the jury have found that the 
accident has been caused by the act of the third party, or 
rather, may that third party say : " I wish now to take the 
opinion of the jui-y or the Court, as the case may be, as to 
how much compensation a workman ought to have, because 
if his employer has made an agreement by which he is 
getting twice as much as he ought to have that is a very 
unreasonable agreement " ? I agree that difficulty arises, 
because then you have to go into circumstances as to the 
state of the man at that time, for it might be such that as 
between himself and his employer the employer would 
have a right to demand a review so as to reduce the amount 
of compensation. It might be shown to the jury that it 
would be difficult to settle when that mitigated incapacity 
began, and therefore as to how much of the compensation 
that has passed they ought really to compensate the 
employer for. I think, however, that where a third person 
has not been summoned under rule 19 it must remain open 
(as the agreement has been made without his consent, and 
has not any judicial weight) to him, under sec. 6, to say 
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that the accident was not caused by his fault, and therefore 
that he is not liable at all ; secondly, that it is not com- 
pensation paid under the Act, if he can show that the 
amount is more than is permitted by the Act to be paid ; 
thirdly, I am inclined to think that (although in this 
particular case it is not necessary to decide it) it must be 
open to him also to say that although the amount is within 
the limits of the Act, and therefore he cannot say there is 
no compensation paid under the Act, it is not an amount 
which it is reasonable for the employer to agree to pay, 
looking at the nature of the injury and the condition and 
circumstances of the workman. He therefore would be 
entitled to ask the jury, in my opinion, whether they think 
on the whole it is a reasonable amount of compensation. 
This shows the danger to an employer of not doing what 
was not done in this case — namely, giving notice under 
rule 19, because the validity of the award would include, 
of course, not merely that it was compensation to which 
the workman was entitled under the Act, but what was the 
fair compensation to be paid. In this case, owing to the 
facts being agreed, no considerations of this kind arise. 
Here what I have to say is whether it is by agreement, 
and not as "compensation under the Act,'* that the 
amount has been paid. I must hold that it is compensa- 
tion under the Act that has been paid. I must hold that, 
because an agreement is contemplated by the Act, as one 
method of settlement, and because this is unquestionably, 
and nobody has ever suggested it is not a bond fide settle- 
ment under the Act. I think, further, if it is necessary 
to say so, that there has been such a proceeding as has 
been the exercise of an option by the workman, and there- 
fore a proceeding under the first part of sec. 6. Only one 
other question, as I have done my best to carefully consider 
this matter from all points of view, I should like to 
mention. Happily, in many of these cases the workman 
recovers fast or slow, as the case may be. Then the Act 
has provided a power of review of that compensation, and 
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while it has reference as regards a medical inquiry to the 
right of a person entitled to the indemnity to have the 
man examined, it has not given the power to a third 
person other than an insurer to stand in the place of the 
employer on the question of the reduction of his incapacity. 
It has been argued by Mr. Manisty that the person liable 
to indemnify might be liable on his indemnity even after 
the injured man was practically well, if the employer went 
on paying him compensation, but I suppose under the 
general law the person indemnifying could compel the 
employer to let him use his name in any proceedings for 
a review. That, however, would no doubt be cumbrous. 
It would have been right no doubt to have given a person 
compelled to indemnify under sec. 6 an independent right 
to take proceedings to get a review of the amount of com- 
pensation, I believe it has not been settled that apart 
from express terms in the agreement there is a right to 
proceed to review the amount of compensation even on the 
part of the employer. But, be that as it may, I cannot, 
because of those possibilities, do anything different than 
that which the words of the Act compel me to do — ^namely, 
to hold first, that an agreement to pay compensation being 
one of the methods contemplated by the Act, that com- 
pensation paid under it is a compensation paid under the 
Act — under sec. 6 — as to which there is a right of in- 
demnity. Further, that there has been here a "proceed- 
ing" even under the earlier part of the section, if it is 
necessary to read " compensation paid after proceeding *' 
in the first part of this section into the latter. I must 
therefore give judgment for the plaintiffs. 

Judgment accordingly. 

Solicitors for the plaintiffs, Botterell & Roche, for Botterell 
& Roche, Sunderland; for the defendants, Johnson, 
Weatherall, & Sturt, for J. G. & T. Marshall, Sunderland. 

Also rerorted in (1903) 1 K. B. 428 ; 72 L. J. K. B. 222 ; 88 L. T. 239 ; 
19 T. L. R. 206. 
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November 21, 1902. 
LORD V. TURNEE. 

Before His Honour Judge Bradbury. 

(1902) 114 L. T. Jour. 133. 

On or in or about — Engineering Work, — Sec. 7, 1. 

A vacant piece of land used in connection with the making of adjoining 
and surrounding streets is on or in or about those streets. The work of 
constructing a street, and, though not at the time of the accident, using 
in that behalf a steam-roller, is an engineering work. 

At the Rochdale County Court was heard an application 
by Lawrence Lord against Thomas Turner in respect 
of an accident to the applicant on July 9, 1902. The 
applicant was employed by Frank Dyson Turner, a 
carrier, who contracted with the respondent to do the 
carting required in the course of the work the respondent 
was engaged in — viz. sewering, making, and paving certain 
new streets in Castleton, Rochdale. The applicant re- 
ceived all his orders whilst on the job from the respondent, 
and carted all the materials used on the job. On the day 
of the accident the work had all been completed with the 
exception that George Street was being paved. Lord went 
to Castleton Station for two barrels of oil for mixing with 
the tar to be used in fixing the setts. He brought these 
to a vacant plot of land adjoining the streets, and which 
was used by the respondent for various purposes in con- 
nection with the work, and in the course of tipping the 
barrels under the respondent's orders, the applicant was 
injured. He earned 22s. a week, and claimed lis. per 
week during incapacity. 

His Honour said the case had been very fairly and well 
put before him for decision, and, although the point, so 
far as he could see, was somewhat novel, it did not seem 
to him to be a point about which there was much sub- 
stantial doubt. The only real question in the case was 
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whether this man was at the time of the accident engaged 
"on, in, or about" an '* engineering work." He said at 
the time of the accident because the authorities say that 
a carter, if he was injured at a distance from the engineer- 
ing work, could not be said to be engaged *'on, in, or 
about " it ; but if he was injured on the engineering work, 
he could be said to be employed " on, in, or about '' it. In 
the case of PoweU v. Brown ([1899] 1 Q. B. 167 ; 1 W. C. C. 
44), which had been cited, the applicant was loading 
timber in the street outside the respondent's works, and 
it was held that he was engaged on, in, or about the 
factory. He (His Honour) would hold in this case that 
the applicant was at the time of the accident employed 
"on, in, or about" an engineering work. He was dis- 
charging his load of oil on a piece of vacant land for the 
purpose of the engineering work; and he held that the 
engineering work was the construction of a number of 
streets surrounding this piece of vacant land, and that, 
inasmuch as this land was used for preparing the tar, it 
was part of the engineering work, and the applicant was 
therefore engaged on, in, or about the work at the time of 
the accident. 

Mr. Oppenheim said, further, that the applicant was not 
employed on, in, or about an engineering work, because 
this work did not constitute an engineering work within 
the meaning of the Act. According to the section, it 
meant " the construction of a railroad, harbour, dock, canal, 
or sewer, and includes any other work for the construc- 
tion of which machinery driven by steam power is used." 
The work here was the making of a road or street. It was 
being constructed or made. The process was that a 
foundation of rubble was laid, and in the consolidation of 
that a steam-roller was used. The consolidation was part 
of the construction of the road, and it seemed to him that 
a steam-roller was a machine driven by steam power, and, 
indeed, that point must be taken to bo decided by the case 
of Middlemiss v. Berwickshire County Council ([1900] 2 Ft 
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392), where a steam-roller was used in the repair of a road. 
Hence in the present case they had a work of constructing 
a road by means of machinery driven by steam power. 

Mr. Oppenheim, however, said that the roller was not 
being used at the time of the accident, and it appeared 
from the evidence that it had not been on the work since 
June 18, whilst the accident was on July 9, and Mr. 
Oppenheim contented it could not be said that the work 
was being constructed by mechanical power at the time 
of the accident. In that particular the case was novel. 
So far as he (His Honour) could see, there was in use at 
the time of the accident no mechanical power which 
brought the case within the section. Was that necessary ? 
There was a distinction in the Act between the words used 
as to a building and an engineering work. In the case of 
a building, the words were '' machinery driven by steam is 
being used,*' but with regard to an engineering work the 
words were, "work upon which machinery driven by 
steam power is used," and it seemed to him that if in the 
construction of the engineering work in question machinery 
was used, it was not necessary that it should be in use at 
the time of the accident. It is not " being used ; " it is 
" is used." Therefore it seemed to him that the distinction 
pointed out by Mr. Thompson was a sound one and well 
founded in law, and brought the case within the meaning 
of the terms of the section. His Honour therefore made 
an award for the agreed amount — viz. 11a. a week — with 
costs upon the B scale. 

Solicitor for the applicant, D. Thompson {Wiles & 
Thompson, Eochdale) ; for the defendant, H, S. Oppenheim 
(Vaudrey, Oppenheim,, & Mellor, Manchester). 
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April 22, 1903. 
ELVIN V. WOODWARD & COMPANY. 

Before Collins, M.R., Stirling and Mathew, L.JJ. 
(1903) 88 L, T. 671. 
Scaffolding.— Sec, 7, 2. 
Ordinary painters' steps are evidence of scaffolding (Stirling, L. J., diss.). 

Appeal of the applicant from the award of the County 
Court Judge sitting at Shorediteh. 

The applicant was painting a wall about eleven feet in 
height above the level of the ground, and, in order to 
reach the necessary height, he was standing upon a pair 
of ordinary painters' steps. 

The steps in question were eight feet high, with ten 
flat steps, and with a board on the top, upon which a 
man could stand when at work. They were supported by 
wooden uprights, and could be moved about from place to 
place. 

While the applicant was at work standing on the steps, 
they slipped, and he fell and was injured. 

The County Court Judge made his award as follows : '* I 
find that the applicant in this case was injured by a fall 
from steps on which he had been standing for the purpose 
of painting a wall above the height which he could reach 
when standing on the ground. The steps were eight feet 
high, ten rungs, ordinary painters' steps. In my opinion 
such steps, though used at the time of the accident to 
support the man while doing the work, afford no evidence 
that the house in question was being repaired by means of 
a scaffolding. If the Court is of opinion that there was 
evidence on which I might find that the steps were a 
' scaffolding,' I award £1 a week from fourteen days after 
the accident until ended, reduced, or varied, with costs on 
scale C. Award for the employers with costs on scale 0." 
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The applicant appealed. 

Ruegg, KC, and Chester Jones for the appellant ; The 
County Court Judge was wrong in holding that there was 
no evidence upon which he could find that this contrivance 
was a " scaffolding " within the meaning of the Act. He 
has not found, as a matter of fact, that this was not 
a scaffolding, but has held, as a matter of law, that it 
cannot be a scaffolding. The case of Marshall v. Rudeforth 
([1902] 2 K. B. 175; 4 W. C. C. 55) only decides that it 
cannot be held as a matter of law that a ladder is a 
scaffolding. It appears from the case of Hoddinott v. 
Newton, Chambers, & Company (Limited) ([1901J A* C. 49 ; 
3 W. C. C. 74), in the House of Lords, that any con- 
trivance suitable for the purpose of assisting a workman 
in his work may be a scaffolding. This was a peculiar 
structure specially adapted for the purpose of enabling a 
painter to stand upon it when doing his work. It was not 
a mere ladder used simply for the purpose of going up and 
down. The County Court Judge could properly have found 
as a fact that this was a scaffolding, and therefore this 
appeal ought to be allowed, and an award made in favour 
of the applicant. 

Powell, K.C., and Addington Willis for the respondents : 
The County Court Judge has found the facts, and has 
properly directed himself as to the law as laid down in 
Hoddinott Y. Newton, Chambers, & Company (Limited) (sup.). 
Therefore his award ought not to be disturbed. This 
contrivance was a mere ladder, and was not a structure 
substituted for that which is ordinarily known as a scaffold- 
ing. This Court cannot say that, as a matter of law, these 
steps are a scaffolding within the meaning of the Act: 
Marshall v. Rudeforth (sup.). 

Buegg, KC, replied. 

Collins, M.E. : At one time I would have held that this 
ladder could not be a " scaffolding " within the meaning of 
the Act. The House of Lords, however, have not taken 
that view of the meaning of the term ''scaffolding,*' and 
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have held, in Hoddinott v. Newton, Chambers, & Company 
(lAmiied) (sup,), that it is not necessary that the thing 
should be a sca£folding appropriate to the construction or 
repair of a building, exceeding thirty feet in height, as 
a whole. Therefore that principle, upon which I at one 
time relied, cannot now be applied. My difficulty now is 
to understand what is the principle of law which ought to 
be applied. It has been held in this Court, in Marshall 
V. Rvdeforth (sup.), that it cannot be affirmed as a principle 
of law that a ladder must be a scaffolding ; on the^ other 
hand, we have held that, in the case of a crawling board, 
there was evidence to justify the finding of the County 
Court Judge that it was a scaffolding : Veazey v. Chattle 
([1902J 1 K. B. 494; 4 W. C. C. 49). Now the same 
question has arisen with respect to a painters' ladder. If 
the County Court Judge had found 'as a fact that this 
contrivance was a scaffolding, I could not have disagreed 
with his decision ; equally, if he had found the other way, 
I could not have disagreed. In this case, however, he has 
given a decision based upon the assumption that this was 
not a scaffolding, and at the same time has asked us the 
question whether there was any evidence upon which he 
could find that it was a scaffolding. There the question 
which we have to decide is whether there was any evidence 
that this was a scaffolding, for the County Court Judge has 
said in effect that, if there was any evidence, he would 
have held that this was a scaffolding. In answering that 
question we are assisted by the previous decisions of this 
Court that it is an inference of fact whether any particular 
contrivance is a scaffolding or not. According to the case 
in the House of Lords, any platform or staging suitable to 
the purpose of construction or repair for which it was used 
may be a scaffolding. In my opinion, therefore, I cannot 
say that this painters' ladder, as a proposition of law, is 
not a scaffolding, and, therefore, there was some evidence, 
that it was a scaffolding. The County Court Judge has 
left it to us to say that this was a scaffolding if there was 
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any evidence, and, therefore, I think this appeal must be 
allowed, and an award made in favour of the applicant. 

Stibling, L.J. : I regret to say that I cannot agree with 
the judgment of the Master of the EoUs. The County 
Court Judge has thus found the facts : " The applicant was 
injured by a fall from steps on which he had been standing 
for the purpose of painting a wall above the height which 
he could reach when standing on the ground. The steps 
were eight feet high, with ten rungs, ordinary painters' 
steps." Those being the facts, the question is whether the 
structure, which the County Court Judge has described as 
ordinary painters' steps, constitutes a " scaffolding " within 
the meaning of the Act. The House of Lords, in Hoddinott 
v. Newton, Chambers, & Company (ante, p. 91), has said bow 
this Act is to be construed. Lord Macnaghten said : " I 
agree that the only way to read the Act is to read it fairly, 
taking the words in their common and ordinary significa- 
tion, and that the Court ought not to strain the language in 
order to bring in or to exclude any particular case." And 
Lord Brampton cited with approval a passage from the 
judgment of Eigby, L. J., in Maude v. Brook ([1900] 1 Q. B. 
575, 581 ; 2 W. C. C. 69) as follows : '' In construing the 
Act we are not at liberty to confine the meaning of the 
word * scaffolding ' to that which is its most usual form ; 
anything, whether usual or unusual, which can properly 
be called scaffolding is within the Act." Lord Lindley 
said : ** In Iny opinion, anything which can fairly be called 
a scaffold is a scaffolding within the meaning of sec. 7, 
if used as mentioned in the Act." Guided by those 
opinions, I have to ask myself whether ordinary painters' 
steps used in order to enable a painter to paint a wall 
above his own height can fairly be regarded as a scaffolding. 
I regret that I cannot agree with the other members of 
the Court, but I think that it cannot be regarded as a 
scaffolding. 

Mathew, L.J. : I agree with the judgment of the Master 
of the EoUs. We must consider what is meant by the 
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Act of Parliament in the language which it has used. 
"Scaffolding" is capable of bearing the meaning of a 
structure made in order to enable a workman to do his 
work. I think that it is quite possible to adopt that view. 
It has been laid down by the House of Lords, in Hoddinott 
V. Newton, Chambers, & Company (sup.), that it is a mixed 
question of law and fact whether a particular structure is 
a scaffolding, and that the purpose for which a structure 
is used is an element to be considered in determining 
whether it is a scaffolding or not. It is clear, therefore, 
from that case in the House of Lords, that a thing which 
would not ordinarily be called a scaffolding may be a 
scaffolding within the meaning of the Act. A scaffolding 
may be something used to enable a workman to do his 
work, just as much as if it were that which is ordinarily 
called a scaffolding. In the present case there was a 
ladder of a special kind, not made to answer the ordinary 
purpose of going up and down. This was a peculiar 
structure, with wide steps, constructed so that a workman 
could work from it. I do not see how we can say that, as 
a matter of law, this cannot be a scaffolding. I agree, 
therefore, that the appeal must be allowed. 

Appeal allowed. 

Solicitors for the appellant, 8haen, Roscoe, Massey, & 
Co. ; for the respondents, Treadwell & Aylwin. 

Also reported in (1903) 1 K. B. 838; 72 L. J. K. B. 468; 88 L. T. 
671 ; 51 W. R. 518; 19 T. L. R. 410. 
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AprU 23, 1903. 

STEVENS V. GENERAL STEAM NAVIGATION 
COMPANY (LIMITED). 

Before Collins, M.R., Stirling and Mathew, L.JJ. 

(1903) 88 L. T. 542. 

^oc^ory.— Sec. 7, 2. 

Factory is now defined by the Factory and Workshop Act, 1901 
(1 Ed. VII. c. 22). 

Appeal of the respondents in the County Court. 

The applicant was employed by the appellants on board 
the steamship Nautilus. The Nautilus was lying in the 
river Thames, moored in the fairway about fifty yards from 
low-water mark. The workmen got to the vessel by means 
of boats. 

The vessel was discharging her cargo into lighters along- 
side by means of her own cranes. The applicant was 
engaged in the work of unloading when some of the cargo 
fell upon him and he was injured. 

The County Court Judge held that the machinery used 
in unloading the vessel was a " factory." He accordingly 
made an award in favour of the applicant. 

The respondents appealed. 

Carver, K.C., and Maurice Hill for the appellants : The 
decision of the County Court Judge was wrong. The term 
** factory ** in the Workmen's Compensation Act includes 
only machinery to which the Factory and Workshop Act, 
1895, applies any provision of the Factory Acts. The 
effect of that is that the provisions of sec. 23. 1. of the Act 
of 1895 are to be read into sec. 7 of the Workmen's Com- 
pensation Act so that the machinery specified in sec. 23. 1. 
becomes a " factory " for the purposes of the Workmen's 
Compensation Act. The provisions of sec. 38. 1. of 
the Interpretation Act, 1889, cannot be applied so as to 
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extend the definition of " factory " in the Workmen's Com- 
pensation Act. This machinery was not within the pro- 
visions of sec. 23. 1. of the Act of 1895, and therefore was 
not a " factory " within sec. 7 of the Workmen's Compen- 
sation Act. Therefore, as the Act stood when it came 
into operation, the plaintiff would not have been entitled 
to compensation. The Factory Act of 1901 extends the 
operation of the old Factory Acts to new subject-matters, 
but it could not have been the intention of the Legislature 
thereby to extend the operation of the Workmen's Com- 
pensation Act. It is immaterial that the Factory Act of 
1895 has been repealed by the Factory Act of 1901. The 
definition of ** factory " in sec. 7 of the Workmen's Compen- 
sation Act is provided by reference to the description 
contained in the Factory Act of 1895, just as if the descrip- 
tion in the latter Act had been written into the former Act, 
and that description remains part of the former Act after 
the repeal of the latter Act : Hennessey v. McCabe ([1900] 
1 Q. B. 491; 2 W. C. C. 80), Beg. v. Smith ([1873] 
L. R 8 Q. B. 146). The inclusion of " harbour and canal " 
in sec. 104. 1. of the Factory and Workshop Act, 1901, 
is not a mere modification of the previous Factory Acts, 
but is a substantial alteration of the law. 

Thorn Drury and W. F. Ball, for the respondent, were 
not called upon to argue. 

Collins, M.B. : I think that there is nothing in the point 
which has been raised by the appellants. The express 
words of sec. 38. 1. of the Interpretation Act, 1889, seem 
to me to conclude the question. Sec. 38. 1. provides that, 
" where this Act or any Act passed after the commence- 
ment of this Act repeals and re-enacts, with or without 
modification, any provisions of a former Act, references 
in any other Act to the provisions so repealed shall, unless 
the contrary intention appears, be construed as references . 
to the provisions so re-enacted." In this case we have a 
general Act — namely, the Factory and Workshop Act, 
1901 (1 Ed. VII. c. 22) — which repeals and re-enacts with 
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certain modifications the Factory and Workshop Acts of 
former years. Unless it can be said that special provisions 
have been introduced into the Act of 1901 relating to 
harbours and canals which are not merely modifications 
of the former repealed Acts, then it must be conceded that 
sec. 38. 1. of the Interpretation Act, 1889, has modified 
the re-enacted Factory Acts, and that the Factory Act so 
modified is to be read into the Workmen's Compensation 
Act, 1897.* Is that only a modification which introduces 
a harbour into the definition of ''factory," or is it so 
radical a change of the law as not to be merely a modifi- 
cation ? It seems to me to be only a modification. The 
point in this case turns entirely upon that distinction. The 
ship upon which the workman was employed was unloading 
into lighters in the river Thames. In the previous Factory 
Acts there were no words to include a river and lighters, 
and the case would not have come within the Workmen's 
Compensation Act. But then comes the modification in 
the Factory and Workshop Act, 1901, and I cannot doubt 
that it was introduced advisedly in order to alter the 
operation of the Workmen's Compensation Act, 1897. The 
Legislature must be taken to have known that the Work- 
men's Compensation Act, 1897, referred to the Factory 
Acts, and it must also be assumed that the Legislature 
was aware of the decisions upon that Act. This modifica- 
tion was also introduced with knowledge of the provisions 
of the Interpretation Act, 1889, which enabled the Legis- 
lature to modify previous Acts and yet to secure that any 
modification so made should be introduced into previous 
Acts which incorporated the Acts so modified.* I do not 
see any reason for limiting the modification referred to in 
sec. 88. 1. of the Interpretation Act, 1889, to anything which 
merely narrows or restricts the provisions of a previous Act. 
I think, therefore, that the decision of the County Court 
Judge was right, and that this a;ppeal must be dismissed. 

* There is confusion and inaccuracy in this sentence as reported. — 
Editor. 

VOL. V. H 
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Stirling, LJ. : I am of the same opinion. By sec. 7. 2. 
of the Workmen's Compensation Act, 1897, " ' factory ' has 
the same meaning as in the Factory and Workshop Acts, 
1878 to 1891, and also includes any dock, wharf, quay, 
warehouse, machinery, or plant, to which any provision 
of the Factory Acts is applied by the Factory and Workshop 
Act, 1895." The Factory and Workshop Act, 1895, by 
sec. 23. 1., provides that certain provisions of the Factory 
and Workshop Acts shall have effect as if *' every dock, 
wharf, quay, and warehouse, and, so far as relates to the 
process of loading or unloading therefrom or thereto, all 
machinery and plant used in that process . . . were in- 
cluded in the word factory and the purpose for which the 
machinery is used were a manufacturing process." It is 
admitted that the present case does not come within the 
" machinery " which is there referred to. But that section 
was repealed, along with the rest of the Factory and Work^ 
shop Act, 1895, by the Factory and Workshop Act, 1901, 
and in lieu thereof a similar section was enacted, sec. 
104. 1. of the Act of 1901, which applies to every " dock, 
wharf, quay, and warehouse, and all machinery or plant 
used in the process of loading or unloading or coaling any 
ship in any dock, harbour, or canal." It is admitted that 
the machinery in the present case is within that description 
of machinery in the Act of 1901. What is the effect of 
that ? It is provided by sec. 88. 1. of the Interpretation 
Act, 1889, that " where this Act or any other Act passed 
after the commencement of this Act repeals and re-enacts, 
with or without modification, any provisions of a former 
Act, references in any other Act to the provisions so 
repealed shall, unless the contrary intention appears, be- 
construed as references to the provisions so re-enacted." 
Now, we have in the Workmen's Compensation Act, 1897, 
a reference to the provisions of the Factory and Workshop 
Act, 1895. That reference, unless the contrary intention 
appears, is now to be construed as a reference to those 
provisions as modified and re-enacted in the Act of 1901. 
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The sole question, therefore, is whether, when a modification 
is an extension and not a narrowing of the previous Act, 
it is to be deemed a "modification" within the meaning 
of the Interpretation Act. I cannot see any reason for so 
limiting the meaning of the expression "modification." 
It seems to me that sec. 104. 1. of the Act of 1901 is a 
"modification" of sec. 23. 1. of the Act of 1895, within 
the meaning of sec. 38. 1. of the Interpretation Act. At 
the present day Acts of Parliament are frequently passed 
modifying previous Acts, and the draftsman relies upon 
the operation of the provisions of the Interpretation Act. 
I agree, therefore, that this appeal must be dismissed. 

Mathbw, L.J. : I am entirely of the same opinion. We 
cannot construe sec. 7. 2. of the Workmen's Compensation 
Act, 1897, without reference to sec. 38. 1. of the Interpre- 
tation Act. It has been suggested that the operation of 
the Factory and Workshop Act, 1901, was intended to be 
confined to factories, and was not intended to extend to 
such cases as this. But sec. 104. 1. of the Act of 1901, 
adds to the cases enumerated in sec. 23. 1. of the Act of 
1895 the important words "harbour or canal." It is con- 
tended that that is not a "modification" of the words 
" dock, wharf, quay, and warehouse " in the previous Act 
but, in my opinion, it clearly is a modification. Therefore 
sec. 7. 2. of the Act of 1897 now refers to the provisions 
of sec. 104. 1. of the Act of 1901, and this case falls within 
the Act of 1897. 

Appeal dismissed. 

Solicitor for the appellants, W. Batham ; for the respon- 
dent, H. Clifford Turner & Co. 

Also reported in (1903) 1 K. B. 890 ; 72 L. J. K. B. 417 ; 88 L. T 
542 ; 19 T. L. R. 416. 
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July 8, 1903. 

MILE END OLD TOWN GUARDIANS v. HOARE. 

Before Lord Alverstone, C.J., Wills and Channell, JJ. 

19 T. L. R. 606. 

Factory — Electrical Station — Public Building^ Workhouse— Factory and 
Workshop Act, 1901 (1 Ed. VIL c. 22), sec. 149; Sched. VI. 20. 

A workhouse is a public building within the meaning of the' definition 
of " electrical stations " in Sched. VI. 20, of the Factory and- Workshop 
Act, 1901. 

This was a case stated by a metropolitan police 
magistrate in the following circumstances : — On February 5, 
1903, an information was preferred by the respondent, 
a factory inspector, against the Board of Guardians of 
Mile End Old Town, "for that on February 2, 1903, 
a certain factory within the intent and meaning of the 
Factory and Workshop Act, 1901, situate at Bancroft 
Road, Mile End, of which they were then the occupiers, 
was not kept in conformity with the Act, by reason of a 
certain steam engine not being properly fenced." The 
following facts were proved or admitted before the magis- 
trate: — The appellants have the government and control 
of the workhouse and infirmary situate at Bancroft Road, 
Mile End, under and subject to the Poor Law Amendment 
Acts. Within the premises of the workhouse and infirmary, 
and forming part of it, are an engine-house and machinery 
used by the appellants for the purpose of generating 
electrical energy for the lighting of the workhouse and 
infirmary, for working their hydraulic lifts, and for 
cutting wood. The machinery included two engines, one 
of which was not securely fenced. Sec. 149. 1. of the 
Factory and Workshop Act, 1901, provides inter alia that 
the expression " non-textile factory " means (a) any works, 
warehouses, furnaces, mills, foundries, or places named 
in Part I. of the 6th sched. of the Act. The 6th sched., 



MILE END OLD TOWN GCkBp^IANS V. HO ARE. 101 

' '" /'" -••. 
•■ • • 

Part I. 20. is as follows : " * Elecfrioul: stations ' that is 
to say, any premises, or that part bTf/&ny-^premises in 
which electrical energy is generated or trahsformed for 
the purpose of supply by way of trade, or for t6e Kjjliting 
of any street, public place, or public building, or**of*4ty 
hotel, or of any railway, mine, or other industrial uni^rj*.' ,.. 
taking." It was contended before the magistrate on behalf" •V*/ 
of the respondent that the engine-house was a factory 
within the meaning of the Factory and Workshop Act, 
1901, Sched. VL, Part I. 20., on the ground that the 
workhouse and infirmary were public buildings within the 
meaning of the Act. On behalf of the appellants it was 
contended that the engine-room was not a factory, as the 
workhouse and infirmary were not public buildings within 
the meaning of the Act. The magistrate held that the 
workhouse and infirmary were public buildings within 
the meaning of the Factory and Workshop Act, 1901, and 
that the engine-house was therefore a factory, and he 
imposed a fine of Is. and 10s. costs. The question for the 
opinion of the Court was whether this decision was correct. 

Danckwerts, K.C., and J. Johnson for the appellants; 
G. Robertson for the respondent. 

Lord Alverstone, C.J. : This case raises the question 
whether a workhouse is a public building within the 
meaning of Sched. VI., Part I. 20. of the Act of 1901. 
The Act contains no definition clause, and the matter is 
therefore left at large. The question is not to be decided 
upon either of the authorities which have been cited. 
LisJceard Union v. Liskeard Waterworks Company ([1881] 
7 Q. B. I). 505) was admitted by counsel for the appellants 
not to be really in point, and Bedford Infirmary Governors 
V. Bedford Improvement Commissioners ([1852] 21 L. J. M. C. 
229) merely involved the question whether a workhouse 
was a public building for rating purposes. Here the 
object was to exclude from the Act, first, private electrical 
installations ; and secondly, small installations. I think, 
therefore, that a workhouse does come within the words 



102 WORKMEN* 8^ Cd^PENSATION CASES. 

of the schedule^ £^tid if- so the decision of the magistrate 
was right. The:{^eal must be dismissed. 

WiLLSV^J. :*X'-am of the same opinion. The question is 
one of^fiorpe difficulty. The only two things that appear 
cleari}^*from the language used are : first, that the Act is 
. \*iQS)i to apply to private installations; and secondly, that it 
*••/• 'is not to apply to small installations. It seems to me that 
. * a workhouse is a public building within the meaning of 
the Act. 
Chann£ll, J., concurred. 
Appeal dismissed. 

Solicitor for the appellants, G. V. Wldtgreave; for the 
respondent. Solicitor to Treasury, 

Also reported (1903) 2 K. B. ; 72 L. J. K. B. 651 ; L. T. ; 
19 T. L. R. 606. 



December 16, 1902. 
BURR V. WILLIAM WHITELEY (LIMITED). 

Before Collins, M.R., Romer and Mathew, L.JJ. 

(1902) 19 T. L, B. 117. 

Factory — Warehouse. — Sec. 7, 2. 

Rooms in the basement of a lai^e block of shops were used for storing 
goods for sale by retail in the shops, which goods were " turned over " 
about every two or three days. 

Held, that there was evidence that the rooms were not a warehouse. 

This was an appeal by the applicant from an award of 
the Deputy Judge of the Marylebone County Court. 

The applicant was head salesman in the employment 
of William Whiteley, Limited, in their hat department. 
Messrs. Whiteley's premises consisted of two distinct 
blocks — namely, the Queen's Road premises and the 
Westboume Grove premises. A street called Douglas 
Place ran between the greater part of the two blocks, 
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which were connected hy a subterranean passage under, 
and also by a bridge over, Douglas Place, Some parts 
of the Queen's Boad premises contained machinery used 
for printing and for a bakehouse, and were a factory 
within sec. 7 of the Act. There was no machinery in the 
Westbourne Grove block, where the hat department was. 
There were shops .on the ground-floor of the Westbourne 
Grove block. There were rooms in the basement of that 
block used for storing goods for sale by retail in the shops, 
and the goods stored there were " turned over " every two or 
three days. On July 25, 1901, the applicant was returning 
to the hat department from the dining-room in the base- 
ment, where the employes had their meals, and when in 
the corridor in the basement, about 120 feet from the 
subway under Douglas Place, he was injured by something 
falling on him. The dining-room and the corridor were 
both in the Westbourne Grove block. It was admitted 
.that the accident arose out of and in the course of the 
applicant's employment. The question raised was whether 
the accident occurred in an employment "on or in or 
about a factory." Evidence was given by the applicant 
that he had to go to the printing works several times a 
day to get tickets, and to have initials, &c., engraved on 
walking sticks. Evidence was given on behalf of Messrs. 
Whiteley that he would not have to go there more than 
once a month for tickets. The Deputy Judge found that 
the Westbourne Grove premises were used solely as a 
retail shop, and were not a " factory " within sec. 7, either 
as coming within the word " factory '* in the Factory Act, 
1901, or as being a " warehouse." He said that though 
the premises contained rooms for storing goods, such 
storage was merely ancillary to the retail business carried 
on in that part of the premises. He therefore came to 
the conclusion that the Westbourne Grove premises were 
not a " factory " within sec. 7, and that the applicant was 
not at the time of the accident employed "on or in or 
about a factory " within that section. He therefore held 
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that the applicant was not entitled to compensation. The 
applicant appealed. 

Le Riche, for the applicant, contended (1) that both 
blocks constituted one '* factory " within the Factory and 
Workshop Act, 1901 ; (2) that if the Queen's Eoad block 
was alone a factory, the employment in which the accident 
happened was "about" the factory;, and (3) that the 
Westbourne Grove block was a " warehouse," and therefore 
a " factory " within sec. 7 of the Workmen's Compensation 
Act, 1897. 

Rueggy K.C., and Evans Austin for the respondents. 

The Court dismissed the appeal. 

Collins, M.B., said that in his opinion the question 
raised here was a question of fact, upon which there was 
evidence to justify the Deputy County Court Judge in 
coming to the conclusion which he did. The applicant 
had to show that personal injury by accident arising 
out of and in the course of his employment was caused 
to him, and that the employment was on or in or about 
a factory. The term "factory" was now, he would not 
say defined, but described by the Factory and Work- 
shop Act, 1901. Taking the widest description given in 
the Act — namely, that in sec. 149, sub-sec. 1 (c) — the 
question was whether the case came within it. The 
applicant had nothing to do with any factory whatever, 
but once a month, according to some of the evidence, and 
oftener according to other evidence, he had occasion to go 
to the printing department in the Queen's Eoad block for 
the purpose of getting tickets for the hats, which tickets 
were manufactured by machinery. The learned Judge 
had taken a plain common-sense view of the facts, and had 
come to the conclusion that the applicant was not at the 
time of the accident employed on, in, or about a factory. 
Unless they could say as a matter of law that the 
particular point in the corridor where the applicant was 
injured was " about" a factory, the decision could not be 
disturbed. It must be a question of fact in each case, and 
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there was plenty of evidence on which the learned Judge 
could have come to the conclusion that the applicant was 
not injured while employed on, in, or about a factory. 
It was then said that the block in Westbourne Grove was 
a ''warehouse" within the meaning of sec. 7 of the Work- 
men's Compensation Act, 1897. The alleged warehouse 
consisted of rooms in the basement of the building in 
which goods were stored pending their sale in the shops 
above. The goods were turned over about every two or 
three days. Unless the applicant could show as a matter 
of law that the particular stores, used and situated as they 
were, necessarily constituted a warehouse, he could not 
succeed. The learned Judge, in his excellent judgment, 
following a decision of Judge Wightman Wood in Hunt 
V. Grantham Co-operative Society ([1902] 4 W. C. C. 67), 
said that he regarded the storage as merely ancillary to 
the retail business carried on in that part of the premises. 
That was a question of fact, and he (the Master of the 
Bolls), if he had jurisdiction to criticise that finding, 
could see no reason to differ from it. He had, however, 
no jurisdiction to deal with it, because there was abundant 
evidence upon which the Judge could so find. 

EoMER and Mathew, L.JJ., delivered judgment to the 
same effect. 

Solicitors for the appellant, Arthur Price; for the re- 
spondents, W, Hurd & Son, ' 
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AprH 21, 1903. 
ATKINSON V. LUMB. 

Before Collins, M.R., Stirling and Mathew, LJJ. 

(1903) 19 T, L. JR. 412. 

Engineering Work — Beservoir — Laying Pipes. — Sec. 7, 2. 

A reservoir was in ^course of construction, and pipes were being laid to 
it The work on the reservoir was, but that on the pipes was in itself not, 
an engineering work. The work of laying the pipes had proceeded to a 
point 500 yards distant from the reservoir, and the remainder of the track 
had been taken possession of by the contractor, and had been staked out. 

Hdd, that there was evidence that the construction of the reservoir and 
the laying of the pipes was all one engineering work. 

This was an appeal from an award of the County Court 
Judge sitting at Todmorden, Yorkshire. 

The applicant for compensation was a foreman in 
the employment of a contractor named Lumb. It 
appeared that Lumb had entered into a contract for 
the construction of a reservoir and filter-beds, and the 
laying of supply-pipes for a water-supply for Todmorden. 
The whole of the work was being executed by Lumb 
under one contract. The reservoir was about two miles 
from Todmorden, to which place the supply-pipes had to 
convey the water. The laying of the pipes was com- 
menced at a point about 600 yards distant from the 
reservoir, which was being constructed, and the work 
of laying the pipes . was proceeded with from this point 
towards the reservoir. It was necessary to carry the pipes 
over a stream. A temporary tramway was laid down for 
the conveyance of the pipes to the spot where they were to 
be laid, and they were to be unloaded by means of a crane 
worked by hand. The applicant was employed in super- 
intending the work of laying the pipes, which had 
reached a spot about 500 yards from the reservoir. The 
rest of the distance between this point and the reservoir 
had been taken possession of by the contractor, and the 
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pipe track had been staked out. On January 15, 1902, 
while the applicant was paying out the wire rope connected 
with the crane, a broken strand injured his thumb. It 
was admitted that the construction of the reservoir was an 
" engineering work," machinery worked by steam power 
being used there, and the question was whether the 
applicant was at the time of the accident employed " on or 
in or about engineering work." The County Court Judge 
held that the work upon which the applicant was engaged 
was not the work of constructing a " sewer " within the 
definition of engineering work ; but he held that the whole 
work of constructing the reservoir and laying the pipes 
was one piece of work— namely, one engineering work, 
and that the applicant at the time of the accident was 
employed on that engineering work. He accordingly made 
an award in favour of the applicant. The employer 
appealed. Since the award the applicant died from blood 
poisoning caused by the injury, and his personal repre- 
sentatives were made respondents to the appeal. 

Adshead Elliott, for the appellant, cited Chambers v. 
Whitehaven Harbour Commissioners ([1899] 2 Q. B. 132 ; 
1 W. C. C. 47), Fenn v. MUler ([1900] 1 Q. B. 788 ; 2 W. C. C. 
55). E. Shortt, for the respondents, cited Middlemiss v. 
Berwickshire County Council ([1900] 2 F. 892), Mason v. 
Dean ([1900] 1 Q. B. 770; 2 W.C. C. ^l),Fenn v. Miller {sup.). 

The Court dismissed the appeal. 

Collins, M.R., said that the workman who was injured 
was in the employment of a contractor, who had entered 
into a contract for the construction of a reservoir and 
the laying down of pipes for the supply of water to a 
town. It was admitted that the construction of the 
reservoir involved the use of machinery driven by steam 
power, and that, therefore, the construction of the reservoir 
came within the definition of "engineering work." In 
dealing with this definition he (the Master of the Bolls) 
desired to say that the word "work" was used in two 
senses. In the first part of the definition it was used as 
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meaning the labour bestowed ; in the second part it was 
used as meaning the thing upon which the labour was 
bestowed. In the second part of the definition of " engi- 
neering work ** the word " work " was, therefore, used as 
meaning, not the labour bestowed, but the thing on which 
the labour was bestowed. It was, therefore, a physical 
thing which embraced a certain physical area. It was 
important to bear that in mind, and it emphasized the 
distinction between the present case and those cases in 
which it was held that a workman who was not on or in 
or about a factory did not come within the Act merely 
because he was at the time of the accident employed upon 
his master's business. They were not concerned in the 
present case with labour bestowed upon a thing, but with 
the thing itself. If, therefore, the injured workman was 
at the time of the accident employed on or in or about the 
physical thing, the engineering work, he came within the 
Act. The County Court Judge had found as a fact that 
the area of this work embraced the place where the work- 
man was employed when he was injured. He met with an 
accident when he was employed on this physical thing 
called an engineering work. That at once distinguished 
many of the cases on the Act from the present case. 
Even if he did not agree with those cases, he was bound 
by them ; but he entirely agreed with them. The words 
** on or in or about '* were used in reference to area, and 
did not cover the case of a workman who was injured 
while employed on his master's business unless he was at 
the time on or in or about the area of, among other things, 
the factory or engineering work But if the area of the 
factory or engineering work was extended to the place 
where the workman was injured the Act applied. Some 
cases had been referred to. In Chambers v. Whitehaven 
Harbour Commissioners ([1899] 2 Q. B. 132 ; 1 W. C. C. 47), 
a steam dredger was used for dredging a harbour, and 
workmen were employed on the steam dredger. The 
mud which the steam dredger raised was discharged 
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into a hopper and taken out to sea. The hopper was not 
driven or actuated by steam. One of the workmen so 
employed went out in the hopper to help to empty the 
mud into the sea, and he was knocked into the sea and 
drowned when the hopper was about a mile and a half out 
at sea. The County Court Judge there found as a fact 
that the accident did not happen "on or in or about" 
engineering work. There was no finding in that case that 
the place where the man met with the accident was part 
of the physical area which was described as the engmeer- 
ing work. The hopper was sent a long distance away to 
sea, and was like the cart which conveyed the goods from 
a factory, and with regard to which there had been more 
than one decision. It was held, following a line of decisions, 
that the man did not meet with the accident while employed 
on or in or about engineering work. It was not argued in 
that case, so far as could be seen, that the place where 
the dredger and the hopper were at work was a " harbour," 
and that the work upon which they were engaged was the 
construction, alteration, or repair of a ** harbour" within 
the meaning of the definition of engineering work. Those 
two considerations distinguished that case from the 
present. The case of Middlemiss v. Berwickshire County 
Council ([1900] 2 F. 392) was also cited. That case was 
very difficult to distinguish from the present case. There 
a road was being repaired by means of a steam-roller 
and a watering-cart. The driver of the watering-cart 
was killed while watering a piece of the road a quarter 
of a mile away from the steam-roller. The Court of 
Session in Scotland held that he was employed on an 
engineering work when he was killed. They held that the 
physical area of the engineering work extended to the 
place where the man met with the accident. In the 
present case the County Court Judge found that the place 
where the accident happened was part of the area of the 
engineering work, and in his Lordship's opinion there 
was evidence to support that finding. 
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Stirling and Mathew, L.JJ., were of the same opinion 
for the same reasons. 

Solicitors for the appellant, W. Hurd & Son, for Chapman 
& Brooks, Manchester; for the respondents, Firth <b Co.y 
for Graven & Garsed, Todmorden. 

Also reported in (1903) 1 K. B. 861 ; 72 L. J. K. B. 460 ; 88 L. T. 789 ; 
61 W.R. 516;19T.L. R. 412. 



December 12, 1902. 

WAGSTAFF v. PERKS & SON. 
FIETH— Third Party. 

Before Collins, M.R, Eomer and Mathew, L.JJ. 

(1902) 87 L. T. 558. 

Undertaker — Construction of Building.^SEC. 7, 2. 

A person who contracts to do the plastering work of the constraction of 
a buUding without finding materials undertakes a substantial part of the 
construction. 

Appeal from the award of the County Court Judge at 
Nottingham. 

Perks & Son, who were builders, had contracted to 
build a house for the owner. They made a sub-contract 
with Firth, by which Firth agreed to do the whole of the 
plastering required for the house for a fixed sum, he 
providing all labour, and they supplying all materials. 

The applicant was a workman in the employment of Firth, 
and, while engaged in plastering the house, was injured. 

He claimed compensation from Perks & Son ; they 
claimed to be indemnified by Firth, under sec. 4 ; and 
they brought him in as a third party in the proceedings. 

The County Court Judge made an award against Perks 
& Son in favour of the applicant, but he decided that 
Perks & Son were not entitled to be indemnified by Firth, 
upon the ground that Firth, having undertaken to supply 
labour only, and not materials, was not an " undertaker.*' 
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Perks & Sou appealed from the award so far as it 
declared that they were not entitled to an indemnity. 

Hextall for the appellants : The decision of the learned 
County Court Judge was clearly wrong. It was given 
before the case of Cooper & Crane v. Wright ([1902] 
A. C. 302 ; 4 W. C. C. 75) was reported. That decision 
shows that a sub-contractor who, in the case of a building, 
undertakes to do any substantial part of the construction 
of the building is himself an "undertaker" within the 
meaning of the Act : that being an undertaker, he is liable 
to pay compensation under the Act to his workmen ; and 
that, therefore, he is liable under sec. 4 to indemnify the 
undertakers of the whole work if they are compelled to pay 
compensation to a workman employed by him, the sub- 
contractor : Mason v. Dean ([1900] 1 Q. B. 770 ; 2 W. C. C. 
91). In this case, Firth contracted to do a defined and 
substantial part of the work of construction ; plastering is 
a necessary, essential, and usual part of the work of 
constructing a building. A man may have undertaken to 
construct a building, or a substantial part of it, within the 
meaning of the Act, although he supplies labour only and 
no materials : Knight v. Cubitt & Company ([1902] 1 K. B. 
31 ; 4 W. C. C. 42). Firth was clearly himself a contractor, 
and not merely a workman: Simmons v. Favlds ([1901] 
65 J. P. 371 ; 8 W. C. C. 169). 

The respondent did not appear. 

Collins, M.E. : This is an appeal from the award of the 
County Court Judge, who decided against the appellants 
upon their claim for an indemnity from the sub-contractor, 
the third party. The County Court Judge held that the 
appellants had no right to be indemnified by the sub- 
contractor. The claim of the appellants against the third 
party was made under sec. 4, and the actual point now 
under discussion is whether the sub-contractor, from whom 
an indemnity is claimed, ought to be held to be an " under- 
taker " within the meaning of the Act That point arises 
upon the terms of sec. 4. Unless the sub- contractor would 
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himself have been liable in the same proceedings to pay 
compensation to the workman, the undertakers — ^that is, 
the appellants — ^wonld have no right of indemnity against 
the sub-contractor. It has not been suggested that the 
sub-contractor would have been liable to the workman 
in any way except under the Act if the workman had 
sought a remedy against him. The question, therefore, 
turns upon whether the sub -contractor was himself an 
** undertaker" within the meaning of the Act. In this 
case he was a sub-contractor in respect of a building 
which the appellants had undertaken to construct By 
the definition in the Act, *' undertakers," in the case of a 
building, ^' means the persons undertaking the construction, 
repair, or demolition." It was, therefore, necessary for the 
appellants to show that the sub-contractor was a person 
'^undertaking the construction " of the building; and they 
say that they satisfied that obligation by the facts which 
were proved. The facts were shortly as follows: The 
appellants had undertaken to erect a house. The third 
party (Firth) had contracted with the appellants to do the 
whole of the plasterers' work required to be done at the 
house for a fixed sum, he supplying labour only but no 
materials. The applicant was employed by Firth, and 
while he was engaged in plastering the house was injured 
by accident. Firth, therefore, had contracted to do all the 
plastering work, finding the labour but not the materials. 
The question is whether a person who undertakes to do 
work in that way is an "undertaker" within the meaning 
of the Act. • It seems to me that, having regard to the 
decision of the House of Lords in Cooper & Crane v. 
Wright (svp.), this sub-contractor was an "undertaker" 
within the meaning of the Act. In that case it was held 
that, in the case of a building, a person who was only a 
sub-contractor might yet be an "undertaker" within the 
meaning of the Act ; and it was decided that a sub-con- 
tractor who had agreed with the builders to slate the roof 
of a house was an undertaker, and was liable to indemnify 
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the builders, who had been compelled to pay compensation 
to a workman employed by the sub-contractor. The case of 
Cobb v. Butler ([1900] 1 Q. B. 777 ; 2 W. C. C. 87) was over- 
ruled by the House of Lords. In the case of Mason v. Dean 
{ante, p. Ill), which was approved by the House of Lords in 
Cooper <k Crane v. Wright {ante, p. Ill), it was decided in 
this Court that a person who contracted with the building 
owner for the construction of a separate substantial part 
of the building was an undertaker ; but this Court stopped 
short of holding that a sub-contractor could be an under- 
taker. Then came the decision of the House of Lords, 
that a sub-contractor may be an undertaker. That being 
so, the question now is whether what this particular sub- 
contractor undertook to do constituted him an undertaker. 
Considering that he contracted to supply labour and do 
work in respect of a substantial part of the building, I 
think that we should refine too far upon the decision of 
the House of Lords if we were to hold that he was not an 
undertaker because he did not provide the materials. A 
person who supplies labour without providing any materials 
may be an undertaker, as is shown by the case of Knight 
V. CuHtt & Company {ante, p. 111). The third party in this 
case was, therefore, an undertaker, and liable to indemnify 
the appellants under sec. 4 of the Act. The appeal must, 
therefore, be allowed. 

EoMEB, L.J. : I am of the same opinion. I think that 
the decision of the House of Lords, in Cooper & Crane v. 
Wright (sup.), has now settled the law, and that the law 
clearly now is that, in the case of the construction of a 
building a sub-contractor is an undertaker, within the 
meaning of the Act, in respect of that part of the building 
which he has undertaken to construct, provided that it is a 
substantial part of the building. That is a clear line of 
demarcation, and gives us the rule by which to decide the 
present case. This sub-contractor did contract to construct 
a substantial part of the building. It is not in any way 
important for consideration that he did not contract to 

VOL. V. I 
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supply any materials. The question is whether he was the 
undertaker for the construction of that part of the building 
which consisted of plastering work. He was an undertaker 
with respect to that work, and was therefore liable directly 
to his workmen employed thereon; and therefore he is 
liable to indemnify the appellants under sec. 4 of the Act. 
I agree, therefore, that this appeal must be allowed. 

Mathew, L.J. : I am of the same opinion. The appellants 
undertook to construct a building, including the plastering. 
They made a sub-contract with Firth for the plastering 
work. That work was just as much structural work as 
any other part of the work of building. That being so, it 
seems to me that this case comes clearly within the first 
proviso to sec. 4, and that the appellants have a right to 
be indemnified, because the sub-contractor was liable to 
pay compensatioii to the workman. The sub- contractor 
was himself an undertaker with respect to that part of the 
work of constructing the building which he contracted to 
do. This appeal must be allowed. 

Appeal allowed. 

Solicitors for the appellant, TF. Hurd & Son, for F. 
Berryman, Nottingham. 

Also reported in 87 L. T. 558; 51 W. R. 210 ; 19 T. L. R. 112. 



April 25, 1903. 

VAMPLEW AND OTHEES v. PAEKGATE lEON AND 
STEEL COMPANY (LIMITED). 

Before Collins, M.E., Stirling and Mathew, L.JJ. 

(1903) 88 L. T. 756. 

Workman — Independent Contractor. — Sec. 7, 2. 

A man verbally agreed to break steel and clear cinders at so much per 
ton. He employed five or six men to assist him. He was paid weekly, 

EM, there was evidence that he was an independent contractor, and 
not a workman within the meaning of the Act. 
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Appeal from the award of the judge sitting at the 
Eotherham County Court. 

The applicants were the dependants of a man who had 
been killed by accident while working at the respondents' 
works. The deceased had a sub-contract with the respon- 
dents. He worked at breaking steel with a steel ball, and 
breaking cinders with a stone, both of which belonged to 
the company. He was paid on the tonnage of steel and 
cinders that he broke and cut. Part of his work was done 
in a place called '*the pits." He had occasion in the 
course of his work to go into *'the pits." He had five 
men and two boys working under him. 

The County Court Judge upon this evidence found that 
the deceased was an independent contractor, and not a 
"workman," and^ that the applicants were not entitled to 
compensation. 

The applicants appealed. 

H. Wilberforce for the appellants : It is not necessary 
in order to show that a person is a "workman" within 
the definition in sec. 7, sub-sec. 2, to show that he 
was merely a servant. He cited Evans v. Penwyllt Dinas 
Silica Brick Company ([1901] 4 W. C. C. 101), Grainger 
V. Aynsley ([1880] 6 Q. B. D. 182). The County Court 
Judge relied on the case of Simmons v. Faulds ([1901] 
3 W. C. C. 169). 

Euegg, K.C., and A. Sims, for the respondents, were not 
called upon. 

Collins, M.E. : This is an appeal from a decision of the 
Judge of the Eotherham County Court, who found as a 
fact that the deceased was an independent contractor — i.e. 
that he was not an employe of the company. If there 
was evidence in support of that finding, and the County 
Court Judge did not misdirect himself in any way, this 
Court cannot interfere with his finding. The burden lies 
on the applicants to show that the deceased was a 
"workman" within the meaning of the Act. No doubt 
the terms of the definition are very wide. But the 
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cardinal factor which underlies the whole of this legisla- 
tion is that the Act deals with the relation of employer 
and employed. The very word "employment" shows 
that that relationship must exist to bring a case within 
the Act. An independent contractor is, prima fade, not 
under a contract of employment within this Act. With 
regard to the evidence before the County Court Judge, 
there was abundant to justify his finding that the deceased 
was an independent contractor, and not a servant. I think 
that the appeal must be dismissed. 

Stzrlino, L.J. : I agree. I confess that I should have 
been better satisfied if there had been clearer evidence as 
to the exact nature of the relation between the deceased 
and the company. But the burden lies on the applicants 
to show that the deceased was a " workman *' within the 
meaning of the Act, and therefore I think that the 
County Court Judge was justified in finding as he has 
done. 

Mathew, L.J. : I am of the same opinion. The County 
Court Judge appears to have directed himself in accordance 
with the decision in Simmons v. Faulds (ante). It was urged 
that the case of Evans v. Penwyllt Dinas Silica Brick 
Company (ante) would have led him to a different con- 
clusion. But that case affords no help to the applicants. 
The ground of the decision there was the special arrange- 
ment that had been made whereby the applicant was to 
be treated as a " workman '* within the meaning of the 
Workmen's Compensation Act, 1897. I cannot say that 
in the present case the County Court Judge has made any 
mistake of law in arriving at the conclusion he did. 

Appeal dismissed. 

Solicitors for the appellants, H. G. Campion & Go.y for 
Clegg^ Sheffield ; for the respondents, Halse^ Trustram, & 
Co., for A. Muir Wilson, Sheffield. 

Also reported (1903) 1 K. B. 851 ; 72 L. J. K. B. 575; 88 L. T. 756; 
51 W. R. 691 ; 19 T. L. R. 421. 
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December 13, 1902. 

EEES V. PENEIKYBEE NAVIGATION COLLIERY 
COMPANY (LIMITED). 

Before Collins, M.E., Eomer and Mathew, L.JJ. 

(1902) 87 L, T, 661. 

Dependent — Meaning of. — Sec. 7, 2. 

A person in a workhouse is not necessarily dependent on the earnings 
of another merely because that other is legally liable to contribute to the 
cost of his maintenance. 

Appeal from the decision of the judge sitting at the 
Mountain Ash County Court. 

On January 15, 1902, David Eees died, his death being 
the result of an accident on September 6, 1901. 

The appellant, who was the father of the deceased, 
claimed compensation as a " dependant." 

The appellant entered the workhouse in May, 1901, and 
remained there till after the death of the deceased. 

The deceased .had not during that period contributed 
anything to his father's maintenance, nor had any order 
been obtained against him by the guardians to do so. 

The County Court Judge held that the plaintijff was not 
a "dependant'* of the deceased, and made an award in 
favour of the respondents. 

Evans, K.C., and J. Sankey for the appellant : The appel- 
lant was a dependant of the deceased. The guardians 
could have recovered from the deceased a contribution 
towards the expenses of his father's maintenance. They 
referred to Cunningham v. M'Gregor & Company ([1901] 
3 F. 775). 

Euegg, K.C. {A. Parsons with him), for the respondents : 
This is a question of fact : Main Colliery Company v. 
Davies ([1900] A. C. 358; 2 W. C. C. 108). The Court 
should not interfere with the finding on a question of fact. 
[He was stopped.] 



118 WORKMEN'S COMPENSATION CASES. 

Collins, M.E. : This is an appeal by a person who 
claims to be a dependant of a deceased workman. The 
County Court Judge has found as a fact that the appellant 
was not a dependant Unless that finding by the Judge 
involves a misdirection of himself on a point of law, we 
are bound by it as being a finding of fact. The question 
whether or not a person is a dependant of a deceased 
workman has been held in the House of Lords in Main 
Colliery Company v. Davies (ante) to be a question of fact 
in each particular case. Now, the plaintiff was the father 
of the deceased workman, and was in the workhouse at the 
time when the accident happened and when his son died. 
Those are the only grounds on which he claims to be a 
dependant of his son within the Act. The argument 
involves this, that it is a point of law that when a person 
is in a workhouse and there is some one outside from whom 
the guardians are entitled to enforce contribution towards 
the maintenance of the person inside, then the person 
inside the workhouse must be a dependant of the other 
person. That argument appears to me to strain the 
language of the Act overmuch. Sec. 7, sub-sec. 2, 
defines "dependants'* as "such members of the workman's 
family specified in the Fatal Accidents Act, 1846, as were 
wholly or in part dependent upon the earnings of the 
workman at the time of his death." And Sched. I., by 
para. 1 (a) (ii.), provides that if a workman leaves dependants 
in part dependent upon his earnings at the time of his 
death, the compensation to be paid is to be such sum, not 
exceeding a certain limit, as may be determined "to be 
reasonable and proportionate to the injury to the said 
dependants." Those provisions contemplate an actual 
dependence by the claimant on the deceased workman. 
No such actual dependence exists when the claimant is 
being maintained by the guardians. The claimant's 
dependence in such a case is on the guardians. The 
guardians no doubt may have a claim against the work- 
man, but it is a matter of absolute indifference to the 
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claimant whether or not the guardians are entitled to 
be reimbursed in any way for their expenses. In these 
circumstances it cannot be laid down as a matter of law 
that the claimant is dependent on the deceased. The 
question is one of fact, and it is concluded by the 
finding of the County Court Judge. The appeal must be 
dismissed, 

EoMEB, L. J. : I agree. The appellant has not brought 
himself within the definition of '* dependant *' in sec. 7, 
sub-sec. 2. Even if technically he were within the 
definition, I do not think he could succeed here. He has 
suffered no injury by the workman's death within Sched. I. 

Mathew, L.J. : I am of the same opinion. 

Appeal dismissed. 

Solicitors for the appellant, Riddell & Co., for Walter 
Morgan, Bruce, & Nicholas, Pontypridd; for the respondents, 
H. P. Becker, for Simons & Powell, Pontypridd. 

Also reported in (1903) 1 K. B. 259 ; 72 L. J. K. B. 85; 87 L. T. 661 ; 
51 W. R. 247 ; 67 J. P. 231 ; 19 T. L. R. 113. 



April 22, 1903. 
FEENCH V. UNDERWOOD. 

Before Collins, M.E., Stirling and Mathew, L.JJ. 

Dejmident — Standard of Living — Arbitrator's Knowledge of District 
and of Cost of Maintenance, — Sec. 7, 2. 

In ascertaining the fact of dependency an arbitrator may not take into 
consideration his own knowledge of the district in which the applicant 
lived, and the habits, manners, and requirements of people in the applicant's 
class of life. 

This was an appeal from an award of the judge sitting 
at the Ashton-under-Lyne County Court. 

The applicant for compensation was the father of a 
workman who had met with a fatal accident in the course 
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of his employment, and the only question was whether the 
applicant was a " dependant " wholly or in part dependent 
on the earnings of the workman at the time of his death. 
The deceased was twenty years of age, and was earning 
wages at the rate of 205. a week, which he paid into the 
common family fund. The father was also earning wages 
at the rate of 20s. a week, and the other memhers of the 
household were his wife, who was not earning anything, a 
daughter over age, who was also earning 20s. a week, a 
second daughter, who was imhecile and was not earning any 
wages, a younger son, who was earning 14s. a week, another 
daughter earning 2s. 6d. a week, and two other children 
who were too young to earn anything. There was evidence 
that the applicant occasionally "went on the spree*' — 
drinking. The learned Judge found that £2 16s. 6d., the 
total of the family fund, excluding the earnings of the 
deceased son, was sufficient to meet their requirements. 
He accordingly found that the applicant was not a de- 
pendant wholly or in part dependent on the earnings 
of the deceased, and therefore held that he was not entitled 
to any compensation. The learned Judge appended the 
following note to his notes of the evidence : — I was at no 
time requested hy either party herein to make a note of 
any question of law, and I simply decided as matter 
of fact, upon the evidence given, and from my knowledge 
of the district and the habits, manners, and require- 
ments of people in the applicant's class of life, that he 
was not a dependant. ^ 

The applicant appealed. 

F. H. MeUor, K.C., for the appellant ; Minton-Senhome 
for the respondent. 

It was argued in support of the appeal that it followed 
from the case of Main Colliery Company v. Davies ([1900] 
A. C. 858 ; 2 W. C. C. 108), in which the House of Lords 
held that the question of dependency is entirely a ques- 
tion of fact in each case, irrespective of the standard of 
living in the neighbourhood or the class to which the 
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family belong, and from the subsequent case of Hoivells v. 
Vivian & Sons ([1901] 85 L. T. 529 ; 4 W. C. C. 106), that 
the applicant was a dependant ; and that the case ought 
to be sent back to the County Court Judge to value the 
amount of the dependency. 

The Court allowed the appeal. 

Collins, M.E. : I think that this case must go back 
to the learned County Court Judge. I am unable myself 
to distinguish this case from the two cases : Main Colliery 
Company v. Davies (ante) and Howells v. Viuian & Sons 
(ante), one in the House of Lords and the other in this 
Court decided after and following the decision in the House 
of Lords. I admit that I have myself very great difficulty 
in applying the principle of the decision of the House 
of Lords to my own satisfaction, because it negatives the 
existence of any standard by which you can decide whether 
a man is dependent or not. On the other hand, I do not 
take it to decide, although the words of the Lord Chan- 
cellor might bear that meaning, that given the fact that 
the deceased did contribute to the maintenance of the 
house it follows as a matter of law that the survivors were 
dependent upon him. If you are going to hold that if the 
survivors have received contribution from a deceased they 
are dependent, it is difficult for me to say whether they 
are dependent or not unless I apply some such standard 
as was suggested in this Court; but whatever may be 
said as to that, it seems to me that since the decision in 
the House of Lords you cannot apply that standard. 
Lord Davey suggested the nearest approach to a standard, 
but that does not appear to me an easy one to apply. 
It is enough for me to say that here the learned County 
Court Judge has done exactly what the House of Lords 
says he cannot do, and has not given an opinion to what 
extent this man was dependent. Therefore it must go 
back to him. 

Stibling, L.J. : Lord Halsbury, L.C., in the Main 
Colliery Company v. Davies (ante), said, speaking of the 
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father, " He is by law bound to support his family, and 
he would be punished by law if he did not support them. 
Therefore, the burden being upon the father of the family, 
the father of the family in his turn obtains from the 
wages of those who are being maintained by him a partial 
contribution to the general family fund. Why is not the 
father in the discharge of that burden partly dependent 
upon the earnings which he receives from his children? 
I am not able to answer that question." I think those 
observations apply in the present case, and it does not 
appear to me that the County Court Judge in dealing with 
it has followed the course which is indicated in that case 
in the House of Lords, and therefore it must go back 
to him. 

Mathew, L.J. : I am of the same opinion. It is no 
part of the duty of a County Court Judge to ascertain 
the minimum at which a family can be maintained. It 
is not to be dealt with in a niggardly spirit of that sort. 
There is nothing in the Act of Parliament to show that. 
It is impossible, having regard to the figures in this case, 
to say that any extravagance of living in this family could 
amount to more than a few pence a week, and the learned 
'County Court Judge is not bound to entertain such miser- 
able suggestions as we find he has entertained. 

Appeal allowed with costs. 

Solicitors for the appellant. Busk, MeUor, & Norris, for 
J, Bradbury, Ashton-under-Lyne ; for the respondent, 
Botcer, Cotton, & Bower, for J". B. PownaU, Ashton-under- 
Lyne. 

Also reported 19 T. L. R. 416. 
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November 21, 1902. 
STREETER v. COURTNEY & BIRKETT. 

Before His Honour Judge Martineau. 

(1902) 114 L, T. Jour. 217. 

Near a Ship-Building Yard. — Sec. 7, 3. 

A ship m Shoreham Harbour is " near " a ship-building yard, which is 
one and half miles distant 

This case was heard at the Brighton County Court. 

His Honour : In this case the applicant claims a right 
to compensation under the Act for a serious injury which 
he has sustained while in the employ of the respondents. 
The respondents have a ship-building yard at Shoreham. 
The yard adjoins and is in immediate connection with 
Shoreham Harbour, which is a tidal harbour. As I 
understand, the respondents have a slip or siding con- 
nected with their yard, into which a vessel can be brought 
for repairs. A yacht put into Shoreham Harbour which 
required some repairs to be done to a steam windlass. 
The respondents undertook to execute the repairs. The 
repairs to the windlass itself were executed in the respon- 
dents* ship-building yard. Some work, however, had to be 
done in connection with the steam windlass on the yacht 
itself. The applicant was sent to the yacht to do the work 
necessary on board the yacht. He went to the yacht with 
his tools ; a chisel which he was using broke, and, as I 
understand, a piece flew into one of his eyes, and the eye 
was seriously injured and had to be removed. It is in 
respect of this injury that the applicant claims compen- 
sation. It is admitted that if the injury had occurred to 
the man while working at the ship-building yard (which is 
admitted to be a factory within the meaning of the Act) he 
would have been entitled to compensation, but the injury 
occurred while working on the yacht, which was in the 
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harbour at some little distance from the ship-building yard. 
According to the evidence of the respondents, the distance 
of the yacht from the yard was a mile and a half. In 
answer to the objection of the respondents, it was con- 
tended on behalf of the applicant that the yacht was in a 
dock within the meaning of sec. 7. of the Act of 1897. 
As to this, it appears that the yacht lay on the mud-bank 
of the harbour, in a sort of bed scooped out of the bank. 
I am of opinion, and find that this was not a dock within 
the meaning of the Act, and, if the matter rested there, I 
think the applicant would not be entitled to compensation. 
It was, however, contended on behalf of the applicant 
that when the accident happened he was employed on a 
vessel in the harbour near the ship-building yard of the 
respondents, and is entitled to compensation under the 
provisions of sub-sec. 8 of sec. 7 of the Act. I have 
got, then, to determine whether the yacht was in fact 
near the yard — what is or is not " near " must depend on 
circumstances. Speaking generally, I should say that 
Eichmond in Yorkshire cannot be said to be near London, 
but Eichmond in Surrey, though seven miles from London, 
may be described as near London. I am not aware of any 
decision in the English Courts on the subject. There 
is, however, a decision in the Scotch Courts on the word 
"near" as used in sec. 7, sub-sec. 3: McMillan v. Bar- 
clay, Curky & Company ([1899] 2 F. 91). The Court of 
first instance there held that a vessel on the Clyde, 
upwards of a mile and a half from the yard, was near the 
yard, and the Judges of the Court of Session declined to 
disturb the finding of the Court below, and some of them 
said they agreed with the decision of the Court below. In 
the present case, the yard of the respondents immediately 
adjoined Shoreham Harbour, and the yacht itself was 
lying in the harbour not more than a mile and a half from 
the yard. I am of opinion and find that the yacht was 
" near " the yard, and that the applicant is entitled to 
compensation. 
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June 29, 1903. 

ABEAM COAL COMPANY v. SOUTHERN. 

Before Lords Macnaghten, Shand, and Lindley. 

(1903) 19 T. L. B, 579. 

Earnings — Payments out of, — Sched. T. 1 and 2. 

Deductions from wages for articles supplied which are part of the 
necessary equipment of a workman form part of his earnings. 

This was an appeal from a decision of the Court of 
Appeal (Collins, M.R., Mathew and Cozens-Hardy, L.JJ.)^ 
dated June 7, 1902, affirming an award of His Honour 
Judge Bradbury. 

The appeal in this matter was in the nature of a test 
case, and the appellants had agreed in any event to pay the 
full amount of compensation claimed by the respondent. The 
respondent was the widow of William Southern, a collier in 
the employment of the appellants, who on July 26, 1901, 
was crushed by the fall of a roof at the appellants' Arley 
mine, and died on August 13, 1901. On October 2, 1901, 
the respondent, the widow of William Southern, and sole 
dependant of the same, applied for an arbitration between 
herself and the appellants, and claimed as compensation 
£217 15s. The total earnings of Southern were stated to 
be £196 15s. 8d. ; the duration of his employment w^s 
stated to be 141 weeks ; his average weekly earnings were 
stated to be £1 Is. lid. On November 1, 1901, the 
appellants gave notice to the respondent of submission to 
an award against them for payment of £206 14s. At the 
hearing on November 12, 1901, it was agreed by the 
parties that the before-mentioned sum of £196 15«. 8d. had 
not been actually paid to him by the appellants, but that 
the balance only had been so paid to him, after making 
certain deductions, amounting in all to £8 lis. 6d. These 
deductions were made by the appellants under an agree- 
ment with Southern that deductions should be made from 
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his wages for the check-weigh fund, the sharpening of 
picks, and the maintenance of lamps and the supply of oil 
thereto. The amount was arrived at as follows : — Check- 
weigh fund, £Q 4:8. lOd. ; sharpening of picks, £2 14s. lOd. ; 
maintenance of lamps and supply of oil, £2 11a. lOd. ; 
total, £8 lis. 6d. It was contended on behalf of the 
appellants that in order to arrive at the total earnings of 
Southern, within the meaning of Sched. I. of the Act, 
the £8 lis. 6d. must be deducted from the £196 15s. 8rf. 
On December 3, 1901, the County Court Judge delivered 
judgment, awarding the respondent the full amount 
claimed by her, and refusing to make the deductions 
therefrom claimed by and on behalf of the appellants. 
This decision was afl&rmed by the Court of Appeal 

Haldane, K.C., and F. E. Smith, for the appellants, 
cited two cases under the Truck Act (1 & 2 Wm. IV. 
c. 87) : Chawner v. Cummins ([1846] 8 Q. B. 311), Archer 
V. James ([1862] 2 B. and S. 67). In the latter case 
the Exchequer Chamber was equally divided, and the 
decision of the Queen's Bench that certain deductions 
made from wages were legal was affirmed, the earlier 
decision being followed. This showed that the net earnings 
in the present case were arrived at by deducting the 
£8 lis. 6d. from the total. The Court of Appeal had held 
itself bound by its own previous decision in Houghton v. 
Sutton Heath and Lea Green Collieries Company ([1901] 
1 Q. B. 93 ; 8 W. C. C. 178). 

The respondent did not appear. 

Lord Macnaghten, in moving that the appeal be dis- 
missed, said that the authorities cited under the Truck Act 
had really no bearing on the question, as that Act was 
passed for a wholly different purpose. What their Lord- 
ships had to decide was the meaning of the word "earnings" 
in the Workmen's Compensation Act. There was no defini- 
tion of the term, which was clearly used in a popular sense. 
A rough measure was applied, and if a man were asked 
what his earnings were he would probably mention the 
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whole sum. The matter could not be better put than in 
the words of the County Court Judge : " I would add that 
a lamp and picks in proper working order seem to be 
looked upon in the trade as being part of the necessary 
equipment of a miner, to be provided by him or at his 
cost; without them he would not be considered to be a 
properly-equipped miner, and I should say the word ' earn- 
ings ' means the sum the workman gets for his work when 
he comes to it properly equipped according to the general 
understanding and practice in that particular trade." 

Lord Shand was of the same opinion. The " earnings " 
were made the standard of compensation in the schedule 
to the Act, but there was no definition, economic or 
general, of the term, of which the Courts were to ascertain 
the general sense. A man would say that his earnings 
were what he got as the result of his labour. He entirely 
accepted the language of the County Court Judge. It 
might be thr.t a man had to provide himself with certain 
necessaries for his work, but that made no- difference. He 
also concurred with Lord Macnaghten's observations on the 
Truck Act, and with what Cozens-Hardy, L.J., had said 
with respect to that Act. 

Lord Lindley had little to add. The Truck Act was passed 
with a wholly different object from that of the Workmen's 
Compensation Act, its purpose being to prevent employers 
from giving with one hand what they took away with 
another. Whether Archer v. James (ante) was rightly 
decided or not it was not for his Lordship to say. His 
own impression was that it was wrong. 

Solicitors : Rowcliffes, Rawle, & Co*, for Veace <fc Ellis, 
Wigan. 

Also reported in (1903) A. C. 306 ; 72 L. J. K. B. 691 ; L. T. ; 
19 T. L. R. 579. 
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May 4, 1903. 
SHAEPE V. MIDLAND RAILWAY COMPANY. 

Before Collins, M.E., Stirling and Mathew, L.JJ. 

(1903) 88 L. T. 645. 

Earnings — Allowances. — Sched. I. 1, 2. 

Occasional and fixed allowances in respect of board and lodging when 
away from home are included in earnings. 

Appeal of the respondents in the County Court 

The applicant was the widow and administratrix of a 
goods guard who was killed by accident arising out of and 
in the course of his employment by the appellants. 

The widow and children of the deceased guard were 
wholly dependent upon his earnings. 

The ordinary wages of the deceased guard during the 
three years immediately preceding the injury amounted 
to £236, and during that period he also received the sum 
of £23 for lodging allowances. 

The applicant contended that the £23 was part of the 
earnings of the deceased, and the appellants contended 
that it was not. 

The County Court Judge reserved his decision, and sub- 
sequently made his award in writing as follows : — 

This is an application under the Workmen's Compensa- 
tion Act by Mary Sharpe, the widow and administratrix 
of George Charles Sharpe, for an arbitration between 
herself, acting on behalf of herself and her children, as 
dependants of her late husband, and the Midland Bail way 
Company. It is agreed between the parties that the 
deceased was a goods guard in the employ of the Midland 
Eailway Company; that he was killed on September 9, 
1902, by an accident under such circumstances that the 
company are liable to pay compensation therefor ; and he 
left dependants wholly dependent upon his earnings at 
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the time of his death. It is also agreed that his wages 
for the three years next preceding his injury amounted 
to £236. It is further admitted that the deceased, during 
these three years, received fpom the company, in addition 
to his wages, various sums, amounting in the whole to 
£29, for what is termed lodging allowance, and the only 
question at issue between the parties is whether these 
sums formed part of the deceased's ''earnings*' within 
the meaning of that word as used in sec. 1 (a) (i.) of the 
first schedule to the Workmen's Compensation Act, 1897. 
This question is one of considerable importance to the 
Midland Eailway Company, and to other railway com- 
panies, and to the guards in their employ, and is not, 
as far as I am aware, covered by any direct authority. 
The terms of employment of a goods guard in the service 
of the Midland Eailway Company are, so far as is material 
for the present case, as follows : The regular day's work 
for a guard is ten hours a day, and sixty hours for the 
week; for this he is paid a fixed wage. If his week's 
work exceeds sixty hours, he is entitled to extra pay. 
After being on duty for ten hours, a guard is entitled to 
nine hours' rest, and this is the regular rest time between 
long outward and return journeys. Guards in the course 
of their duties frequently have to lodge away from home, 
^and on these occasions they are entitled, under the terms 
of their employment, to receive a lodging allowance. The 
scale of allowance is as follows : If the guard lodges in 
the lodgings provided by the company, he is allowed Is, 
if in the country, or Is. 6d. if in London. If he finds 
his own lodgings he is allowed 2s. in the country, or 3s. 
in London. The minimum time for which a lodging 
allowance may be drawn is nine hours. Sometimes a 
guard cannot return at the end of nine hours, and has 
to remain longer. In such cases, if the time before his 
return exceeds fifteen hours, he is allowed Is. extra, and 
if it exceeds twenty hours, he is allowed another Is. extra. 
For the purpose of ascertaining the time during which a 

VOL V. K 
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guard is on duty with his train and during which he is 
off duty and entitled to lodging allowances, a guard when 
he takes his train from the home station " signs on/' as 
it is termed. When he arrives at a station where he is 
to wait nine hours or more, he "signs off." When he 
rejoins his train for the return journey he "signs on" 
again, and "signs off'* on his arrival home. At the end 
of his journey he makes a return of the hours during 
which he has been at work — Le. during which he has 
been " signed on " — and his wages are regulated by these 
hours. He also separately makes a claim for lodging 
allowance in respect of the hours during which he has 
been " signed off." The object of this lodging allowance is, 
as stated by Mr. Mould, clerk in the superintendent's 
ofl&ce of the Midland Eailway Company, to cover out-of- 
pocket expenses to which a guard is put through having 
to sleep away from home, and I find as a fact that the 
amount of the allowance is about equal to the reasonable 
cost of board and lodging (or board only if the company's 
lodgings are used) for the time covered by the allowance. 
It was, however, proved that no inquiry is ever made as 
to the actual expenses incurred by a guard for board and 
lodgings, and it was admitted that, if a guard boarded 
and lodged with a friend, and at the friend's expense, or 
if he took his own food with him, he would nevertheless 
be entitled to his lodging allowance. It is obvious, there- 
fore, that a guard might make a distinct profit out of his 
allowance, but there is no evidence before me that the 
deceased or any other guard ever did in fact make any 
such profit, and the guards who gave evidence stated that 
at times the cost of their board and lodgings exceeds the 
allowance. The deceased never lodged in the company's 
lodgings, but always found his own lodgings, and during 
the three years previous to his death he lodged out on 
214 occasions, and drew for his lodging allowance on 
these occasions various sums amounting, as previously 
stated, to £2Q. Mr. Young, who appeared for the company, 
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contended that this sum did not form part of the earnings 
of the deceased for the following reasons : First, that the 
allowance was not " earnings," because it was not paid 
for the time when the guard was at work, but for the time 
when he had "signed oflf" and was resting; secondly, that 
the allowance was not like a regular lodging allowance 
which might be considered as earnings, but was a mere 
payment to cover occasional and exceptional out-of-pocket 
expenses incurred by the guard by reason of his duties 
preventing him from returning home ; thirdly, that, even 
if any profit derived from this allowance could be con- 
sidered as earnings, there was no evidence in this case 
that the deceased or any other guard made any such 
profits; and, lastly, that the words ** dependants wholly 
dependent upon his earnings," which occur in sec. 1 (a) (i.) 
of the first schedule, show that the earnings there men- 
tioned must be of such a nature that the deceased's 
dependants could depend on them, and that, as these 
moneys represented money actually spent by the guard 
when away from his family, no person other than the 
guard himself could be dependent on them. But, notwith- 
standing these considerations, in my opinion the sum in 
question does form part of the deceased's earnings, within 
the meaning of the Act. The nature of a guard's duties 
renders it necessary for him to be away from home from 
time to time, and such absences cannot, I think, be fairly 
regarded as unusual or exceptional. They are, in my 
opinion, of the incidents of the service. This is shown, 
I think, by the number of occasions on which the deceased 
guard was absent from home during the three years pre- 
ceding his death — viz. 214 times, or, on an average, 
between five and six times a month. Further, I do not 
think the allowance in this case can be regarded as a 
mere repayment of out-of-pocket expenses. It is not so, 
in fact, for the allowance is fixed, and the expenses 
doubtless vary, and the payment of the allowance is 
independent of what (if anything) the guard has actually 
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expended on his board and lodgings ; moreover, the guard 
must sleep and eat whether at home or away from home, 
and whether he has a special allowance for this purpose 
or not, and the fact that he does this, when away from 
home, at the expense of his employer, is some pecuniary 
benefit to the guard himself, and indirectly also to his 
family, if he has one. Though in one sense it is true 
that this lodging allowance is paid in respect of the time 
during which the guard is oflf duty, and is rendering no 
active service to the company, yet the guard when off 
duty is still in the service of the company, and, by the 
very terms of his employment, so long as he is in that 
service he is clearly as much entitled as of right to this 
allowance, when the occasion arises, as he is to his regular 
wages. I think it is also material to observe that the 
allowance, in fact, makes a very substantial addition to 
a guard's wages. The deceased drew on an average about 
38. a week for lodging allowance, and if guards had no 
lodging allowance, the expenses incurred by them in pro- 
viding their board and lodging when absent from home 
could not be deducted from their wages in calculating 
their earnings: see Houghton v. Sutton Heath CoUieries 
Company ([1901] 1 K. B. 93; 3 W. C. C. 173). Without, 
therefore, attempting to define the word ** earnings,'' in 
my opinion this allowance comes within the meaning of 
the word, and I find as a fact that the deceased's earnings 
during the three years preceding his injury amounted to 
£259, and I order that the company do pay this sum to 
the dependants of G. C. Sharpe, and the costs of the 
arbitration on the B scale. 

Young, K.C., and J. D. Crawford for the appellants: 
The County CDurt Judge was wrong in holding that the 
** lodging allowance " was part of the "earnings" of the 
deceased guard, within the meaning of the Workmen's 
Compensation Act. This money was not in any sense 
"earnings." It was simply a payment to cover out-of- 
pocket expenses incurred by a guard in the performance 
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of his duties. All the evidence showed that no profit was 
made out of this allowance, but that, on the contrary, the 
expenses were frequently greater than the allowances. 
The man having a family and a house of his own, his 
house expenses would go on just the same when he 
was away from home, and the lodging allowance was 
made as compensation for the extra expense of lodging 
away from home. It must be clear that there could be 
no profit or extra remuneration so far as this allowance 
was in respect of lodgings. The* allowance, so far as it 
was made in respect of food, might be " earnings " so 
far as the cost of living at home was thereby reduced. 
But the whole allowance cannot possibly be " earnings." 
" Earnings " are something which a man gains or acquires, 
and, in this Act, something gained and acquired upon 
which somebody is dependent. A payment made in respect 
of out-of-pocket expenses cannot be " earnings " within 
that meaning. 

Evdns, K.C., and Clement Edwards for the respon- 
dent: The decision of the County Court Judge was 
right. This money properly comes within the ordinary 
meaning of the term " earnings." The meaning of the 
term "earnings" is not a question of piofit or gain. 
Whether there is any loss to dependants is not the test 
under this Act as it is under the Fatal Accidents Act, 
1846. This Act fixes an arbitrary scale of compensation. 
There is a maximum limit of ^£300, whatever the loss to 
dependants may be; and there is another arbitrary 
minimum limit of three years' earnings, whatever the 
loss to dependants may be. This allowance is just as 
much part of the earnings of the pervant as any pay- 
ment made in respect of overtime. It is an extra payment 
made to the guard in respect of the inconvenience of being 
kept away from home for many hours. It is a fallacy to 
say that an inquiry must be made as to how much of the 
payment is profit, in order to ascertain whether any part, 
and how much, is "earnings." The "earnings " are the 
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amount actually paid by the employer to the workman. 
Upon the evidence the County Court Judge was fully 
justified in finding that this money was " earnings." It 
was paid to the guard along with his ordinary wages. 
The guard earned this money, and it is quite immaterial 
how it was expended by him. The employers paid it as 
a fixed sum without any inquiry at all as to how much 
expense, if any, the guard had been put to. It cannot 
have been intended that any inquiry should be made in 
these cases as to how much profit a workman made out 
of any payment made to him by his employer. These 
payments were made for services rendered by the guard 
while on duty, and as a matter of right. As to the 
meaning of " earnings," they cited Noel v. Redruth Foundry 
Company ([1896] 1 Q. B. 453), Pomphrey v. Southwark 
Press ([1901] 1 K. B. 86; 3 W. C. C. 194), Houghton v. 
Sutton Heath Collieries Company (ante, p. 132), Nelson v. 
Kerr ([1901] 3 F. 893). 

Young, K.C., replied. 

Cur. adv. vult 

May 4. — The following judgment was read by — 

Stirling, L.J. : This is an appeal by the Midland Eail- 
way Company from the decision of His Honour Judge 
Lindley as arbitrator under the Workmen's Compensation 
Act, 1897, holding that the earnings of a deceased railway 
guard in the employment of that company included 
certain sums paid to him in addition to his ordinary 
wages under the name of '' lodging allowance." The facts 
are very clearly stated in an excellent written judgment 
of the learned Judge, and it is unnecessary to state them 
in detail. It appears that railway guards in the course 
of their duty have frequently to lodge away from home, 
and on these occasions are, under the terms of their 
employment by the Midland Eailway Company, entitled 
to receive the allowances in question, which are made on 
the following scale : If the guard lodges in lodgings pro- 
vided by the company he is allowed Is. in the country, 
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or Is. &d. in London. If he finds his own lodgings he 
is allowed 2s. in the country, or 3s. in London. The object 
of the allowances is to cover out-of-pocket expenses to 
which a guard is put through having to sleep away from 
home; and the Judge finds as a fact that the amount 
of the allowance is about equal to the reasonable cost of 
board and lodging (or board only if the company's lodgings 
are used) for the time covered by the allowance. But it 
also appears that no inquiry is ever made by the railway 
company as to the actual expenses incurred by a guard ; 
and it was admitted that, if a guard lodged with and was 
boarded by a friend or relative without incurring any 
expense, he would be entitled to the lodging allowance. 
The question whether in these circumstances the allowance 
is to be treated as a repayment of out-of-pocket expenses 
or as an addition to wages is one of some nicety, but I 
find myself unable to differ from the reasoning and con- 
clusions of the learned judge. The allowance is a pay- 
ment to which the guard becomes entitled (no less than 
to his weekly wages) upon the happening of certain events, 
whether he has incurred out-of-pocket expenses or not. 
He is in no way liable to account to the company in 
respect of the money he receives, which is as much his 
own as his weekly wages. The bargain between the guard 
and the company is that the former is at his own expense 
to provide himself with the ordinary necessaries of life, 
and, so far as the allowance is made in respect of food, 
it constitutes an addition to his resources ; for, as I under- 
stand the finding of the Judge, the amount of allowance 
covers the whole of the reasonable cost of board while the 
guard is away from home, and not merely any extra cost 
occasioned to him during that period, so that the domestic 
establishment is thus relieved from the expense of pro- 
viding food for the guard in his absence. The allowance, 
therefore, appears to me to form part of the workman's 
earnings, although the amount of it may have been 
calculated by reference to the probable amount of his 
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expenditure on board and lodging. It was strongly urged 
upon us that the whole of the allowance ought not to be 
treated as earnings, but only so much as might be shown 
to constitute profit in the hands of the workman ; but to 
give effect to this contention would be to embark on an 
inquiry not contemplated by the Act, which prescribes 
that the compensation shall be assessed simply by re- 
ference to the amount of the workman's earnings at the 
time of his death, without any investigation as to the 
mode in which he applied them when received. For these 
reasons, and also for those given by the learned Judge, 
I think that the appeal fails, and ought to be dismissed. 

Collins, M.R, and Mathew, L.J., agreed with this 
judgment. 

Appeal dismissed. 

Solicitors for the appellants, BeaZe & Go. ; solicitor for 
the respondent, A, Toovey, for Flint & Son, Derby. 

Also reported in (1903) 2 K. B. 26 ; 72 L. J. K. B. 486 ; 88 L. T. 545 ; 
61 W. R. 481 ; 19 T. L. R. 437. 
This case is under appeal. 



April 24, 1903. 

GILES V. BELFOED, SMITH, & COMPANY. 
Before Collins, M.E., Stirling and Mathew, L.JJ. 

(1903) 88 L. T. 754. 
Average Weekly Earnings — Break in Employment. — Sched. I, 1 (b). 

The absence of a stevedore's labourer from work for eight days is 
evidence of a break in the employment. 

Appeal by the employer from the award of the judge 
sitting at Bow County Court. 

On November 28, 1902, the applicant, a stevedore's 
labourer, received an injury. He had worked for the 
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appellants from time to time more or less regularly for the 
twelve months preceding the accident, and in every month 
during that period except in May, June, and July, when 
he was in hospital. In most months he had worked for 
them every week, but not between November 2 and 10, 
1902. From November 11 to the 28th he worked for 
them every day, and several hours overtime. He was 
paid by the hour, the payment per hour for overtime work 
being at an increased rate. 

The County Court Judge found that the applicant was 
not obliged to work every day for the appellants, nor were 
they obliged to employ him every day ; and that there was 
a break in the employment between November 2 and 10 ; 
and that he had been in their continuous employment 
from November 11 to the 28th, and awarded compensation 
upon the basis of the average weekly earnings during the 
period from November 11 to the 28th. 

In calculating the average weekly earnings during that 
period he took into consideration the amount earned for 
overtime, on the ground that it was an understood thing 
that a labourer would work overtime when required so 
to do. 

Ruegg, K.C., and Ellis Hill, for the appellants, cited 
JoTies V. Ocean Goal Company ([1899] 22 Q. B. 124 ; 1 W. C. 
C. 94), Lysons v. Knowles & Sons ([1901] A. C. 79; 

3 W. C. C. 1), Ayres v. Buckeridge ([1902] 1 K. B. 57; 

4 W. C. C. 120), RusseUY. M'Cluskey ([1900] 2 F. 1312). 
Shakespeare, for the applicant, cited Williams v. Poulson 

([1900] 2 W. C. C. 126). 

Ruegg, K.C., replied. 

Collins, M.E. : In this case the County Court Judge 
has awarded compensation under the Workmen's Com- 
pensation Act, 1897, to a stevedore's labourer. He has 
found as a fact that the workman's employment began on 
November 11, and that he continued working, under the 
same employer until November 28, when the accident 
happened for which compensation has been awarded. The 
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learned Judge has assessed the compensation by reference 
to what the workman earned during that period. In 
calculating that^ he has included what the workman 
earned by working overtime, because the nature of the 
employment was such that in the usual course of things 
the workman would sometimes be wanted to work overtime, 
and it was understood that he would do so, so that his 
employment in that way was not merely casual, nor was 
each day's work a casual employment, because there was 
a presumption that the employment would go on until the 
work in hand was finished. It is now said that the work- 
man had been employed by the same employers from time 
to time during a year. There was an interval of three 
months when he was ill and unable to work, but for the 
rest of the year he was working for the same employers 
nearly every week. But the County Court Judge has 
found as a fact that there was a complete break in the 
employment before November 11, and that the employ- 
ment out of and in the course of which the accident 
happened did not begin till that day. He therefore did 
not include the employment before that date, in calculating 
the average weekly earnings of the injured workman. It 
seems to me that in so doing the learned Judge was 
following the express words of the schedule to the Act. 
It may be that in cases to which the words of the schedule 
do not exactly apply, the County Court Judge must 
calculate the average weekly earnings as best he can. 
That is what was held by the House of Lords in Lysons 
v. Knowles dt Sons (ante). But that does not relieve the 
Judge from the duty of following the directions of the 
schedule in cases in which those directions are directly 
applicable. The provisions of para. 1 (b) of Sched. I. are as 
follows : [His Lordship read them.] Can it be said in this 
case that the workman had been in the employment of the 
same employer for the period of twelve months previous to 
the accident? I certainly think that it cannot be, con- 
sistently with the decisions of this Court, and until those 
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decisions are overruled by the House of Lords we are 
bound by them. The decision in Lysons v. Knowles <b Sons 
(an<e)that a casual labourer may be entitled to compensa- 
tion under the Act does not overrule decisions of this 
Court that in ordinary cases there must be a continuous 
employment for twelve months in order to assess the 
average weekly earnings during twelve months. Nor was 
anything said in the House of Lords inconsistent with 
those decisions. It was only held that a workman is not 
debarred from obtaining .compensation under the Act 
merely because his case is not within the precise words 
of the first schedule. As to the view that has been taken 
in this Court, I will refer in particular to the case of Jones 
V. Ocean Coal Company (ante), in which Eomer, L.J., said 
that para. 1 (6) refers to a period during which the work- 
man has been in the substantially consecutive or continuous 
employment of the same employer up to the date of the 
accident, and he also said that you could not look back 
and add together a series of periods of employment, 
although periods may intervene in which the workman 
had nothing to do with the employer. Li the present case 
we can apply the words of the schedule, and are not driven 
to make some other standard for ourselves. The workman 
was long enough in this particular employment to furnish 
a basis for an average in accordance with the schedule. 
He was not in continuous employment for twelve months, 
and therefore a less period of continuous employment has 
been taken from which to calculate his average weekly 
earnings. The case comes precisely within the words of the 
schedule, and I think that the appeal must be dismissed. 

Stibling, L.J. : I agree. If the only decision we had to 
deal with had been Lysons v. Knowles <& Sons {ante), then 
I must say that I think, having regard to what was said 
as to the meaning of " average earnings," and especially 
to what was said by Lord Halsbury, L.C., there would be 
much to be said in favour of the employers in this case. 
But there is a long series of decisions in this Court dealing 
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with this point, and I cannot find anything in the judgment 
of the House of Lords in the case I have referred to which 
shows that they meant to overrule those decisions. In par- 
ticular the case of WiUiams v. Povlson (ante, p. 137) appears 
to me to be very much in point. That was a case of a dock 
labourer who had been employed much in the same way as 
the workman in the present case. He had been employed 
for a great part of the year, but strictly speaking not 
continuously, as he only worked from time to time as his 
services were required. It was found as a fact that there 
was no break in the employment, and the compensation 
was held to be rightly assessed upon the average weekly 
earnings during the period for which he had in that way 
worked continuously up to the date of the accident. The 
question whether there was a break in the employment 
was treated as one of fact for the County Court Judge. 
Here the Judge has found that there was a break of 
employment before November 11, and assessed compensa- 
tion upon that footing. Under the circumstances I cannot 
see my way to say that he was wrong. 

Mathew, L.J. : I am of the same opinion. There was 
evidence on which the County Court Judge was justified in 
finding that there was a break in the workman's employ- 
ment before November 11. That being the state of 
circumstances, one looks at the Act of Parliament, the 
language of which is perfectly clear and applicable to 
the facts of the present case. The County Court Judge 
has assessed the compensation on the right principle, and 
I agree that the appeal fails. 

Appeal dismissed. 

Solicitors for the applicant, Griffith Jc Gardiner; for the 
appellants, Watson, Sons, & Room. 

Also reported in (1903) 1 K. B. 43 ; 72 L. J. K. B. 669 ; 88 L. T. 754 ; 
61 W. R. 692 ; 19 T. L. R. 422. 



( 141 ) 

April 25, 1903. 
EOTHWELL v. DAVIES. 

Before Collins, M.E., Stirling and Mathew, LJJ. 

(1903) 19 T. L, R. 423. 

Incapckcity resulting from Injury — Surgical Operation. — Sched. I. 1 (h). 

Incapacity may none the less result from an injury, should the workman 
refuse to undergo a surgical operation which, though attended with risk, 
would prohahly be successful. 

This was an appeal from an order of the judge sitting 
at Birkenhead County Court in an arbitration instituted 
under para. 12 of the first schedule to the Workmen's 
Compensation Act, 1897. 

Proceedings under the Act were originally taken by 
Thomas Davies, who was a joiner's machinist, against 
his employer, Peter Eothwell, to recover compensation 
in respect of injury to his hand caused by an accident 
in the course of his employment. An award was made 
on November 15, 1901, in favour of the workman for a 
weekly payment of 17«. during incapacity. More than 
a year afterwards the employer, having requested the 
workman to submit to a surgical operation, which was 
refused, commenced this arbitration, asking that the 
weekly payment might be reviewed and diminished. At 
the hearing of the arbitration medical evidence was given 
to the effect that the proposed operation would probably be 
successful, but that 'it would be attended with a certain 
amount of risk. The County Court Judge refused to make 
any order. The employer appealed. 

Rawlinson, K.O., and Idas for the appellant; Pickford, 
K.C., and Otter-Barry for the respondent. 

It was argued on the appellant's behalf that, if the work- 
man refused to submit to an operation which was reasonably 
necessary for his case from a medical point of view, he was 
not entitled to continue to receive the same weekly pay- 
ment. Two Scotch cases were cited in support of the 
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appeal : Anderson y. W. Baird & Company {Limited) ([1903] 
5 F. 873), Dowds v. Bennie & Son ([1903] 5 F. 268). 

The Court, without calling upon counsel for the re- 
spondent, dismissed the appeal. 

Collins, M.B., said that, in his opinion, this was a 
perfectly hopeless appeal. There was nothing in the Act 
which imposed on a workman an obligation to submit to 
a surgical operation. All the medical men agreed that 
the proposed operation would be attended with some risk, 
some said with serious risk. He could not understand 
how any Judge could possibly be expected to take upon 
himself the responsibility of ordering a man to undergo 
such an operation. He was surprised that such an appeal 
had been brought. 

Stirling and Mathew, L.J J., concurred. 

Solicitors for the appellant, J. W. Thompson & McMaster, 
Liverpool; for the respondent, Thompson^ Hughes, & 
Mathison, Birkenhead. 

Also reported in 19 T. L. R. 423. 

Cf. Beadle y. Milton & Others, ante, p. 55. 



April 23, 1903. 
KEANE V. NASH (No. 2). 

Before Collins, M.R., Stirling and Mathew, L.JJ, 

(1903) 19 T. L, E. 419* 

Appeal — Taocation of Costs^Court of Appeal,— -Scbis}. II. 4. 

An appeal from an order made on an application to review a bill of 
costs lies to the Divisional Court. 

This was an appeal from an order of the judge sitting 
at South wark County Court. 

The plaintiff, who was a workman in the employment 
of the defendant, brought an action against the defendant 
under the Employers' Liability Act, 1880, to recover 
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damages for personal injuries caused by an accident. 
In this action judgment was entered for the defendant, 
whereupon the plaintiff applied to the Judge under sec. 1, 
sub-sec. 4, of the Workmen's Compensation Act, 1897, 
to assess compensation under that Act. The Judge pro- 
ceeded to do so, and awarded the plaintiff £8, and directed 
that the taxed costs incurred by the defendant through 
the plaintiff bringing the action, instead of proceeding 
under the Act of 1897, should be deducted from the compen- 
sation, or that the compensation should be applied in part 
payment of the said costs, and that the costs of the plaintiff 
should be taxed under column B, and be set off against 
the taxed costs of the defendant, and that the balance 
should be paid by the defendant within fourteen days from 
the date of the certificate of the taxation. The Eegistrar 
taxed the defendant's costs which had been caused by the 
plaintiff's bringing the action under the Employers' 
Liability Act, 1880, at the sum of £22 5«., and he taxed 
the plaintiff's costs on the assessment of compensation at 
the sum of £16 0«. lOd. The plaintiff applied to the 
County Court Judge to direct the Eegistrar to review the 
taxation of the defendant's costs on the ground that 
the Registrar had allowed the defendant all his costs of 
the action. The Judge refused the application.* The 
plaintiff appealed to the Court of Appeal. 

Buegg, K.C., and Edmond Browne for the appellant. 

Minton-Senhouse, for the respondent, took the prelimi- 
nary objection that no appeal lay from the order of the 
County Court Judge direct to the Court of Appeal, it 
being merely an order dealing with a question of costs. 

The Court di8mj.ssed the appeal. 

Collins, M.B., said that an appeal did not lie from 
the County Court Judge to this Court from this order. 
The case came exactly within the principle laid down 
in Leech v. Life and Health Assurance Association ([1901] 
1 K B. 707 ; 3 W. C. C. 202). In the present case the 
* Keane v. Nash (No. 1), antCj p. 53. 
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County Court Judge had, acting within his jurisdiction, 
awarded the plaintiff compensation. His power to deal 
with the costs as he had done under sec. 1, sub-sec. 4, of 
the Act of 1897 was not impugned. The taxation of the 
costs then took place, and exception was taken to the 
taxation. This was entirely outside the appellate juris- 
diction of this Court tinder the Act of 1897. In his opinion 
an appeal did not lie to this Court from the order of the 
County Court Judge refusing to direct the Begistrar to 
review the taxation. 

STiRLiNa and Mathew, L.JJ., agreed. 

Solicitors for the appellant, Pattinson dt Brewer ; for the 
respondent, Wynne-Baxter dt Keehle. 

Also reported in 88 L. T. 790; 19 T. L. R. 419. 



May 11, 1903. 

SHEA V. DEOLENVAUX & ANOTHER. 

Before Collins, M.R., and Stirling, L.J. 

(1903) 88 L. T, 679. 

Security for Costs of Appeal^ Stay of Execution. — Sched. II. 4. 

Security for costs of an appeal will be ordered to be given in a proper 
case, although execution has been stayed. 

Application by the respondents for an order for security 
for the costs of the applicant's appeal from the award of 
the County Court Judge. 

The applicant was injured on a vessel lying in the river 
Thames. The vessel was a foreign vessel, 'and the respon- 
dents were merely the London brokers of the foreign owners. 
No master stevedore was employed, and the respondents 
had not engaged the applicant. 
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The County Court Judge held that the respondents were 
not liable under the Act^ and made an award in their 
favour. 

Upon the application of the applicant, the County Court 
Judge stayed execution pending an appeal to the Court of 
Appeal. 

Notice of appeal having been given, and the appeal 
entered, the respondents applied for an order for security 
for the costs of the appeal. It was not denied that the 
appellant was without means. 

Nield for the respondents : This is a proper case for 
security for costs, the appellant having no means at all : 
HaU V. Snowden ([1899] 1 Q. B. 593; 1 W. C. C. 114), 
Harwood v. Abrahams ([1901] 2 K. B. 304; 3 W. C. C. 
205). 

J. B. Matthews for the appellant : When execution has 
been stayed with a view to an appeal, the County Court 
Judge has expressed his opinion that it is a proper case for 
appeal, and this Court will not order security for costs : 
Hubball V. Everitt & Sons ([1900] 16 T. L. E. 168) {infra, n.) 

January 29, 1900. 
HUBBALL V. EVERITT & SONS. 

Before A, L. Smith and Collins, L.JJ. 

(1900) 16 T. L. R. 168. 

Steurityfor Costs qf AppetO^EMCution Stayed.^ScBXD. U. 4. 

Security for costs of appeal ought not to be ordered where the County Court Judge has 
stayed execution pending appeal. 

This was an application by employers for an order for security for the 
costs of a workman^s appeal from an award of a County Court Judge in 
an arbitration under the Workmen^s Compensation Act. 

Sowlatt appeared for the employers in support of the application: 
The workman was without sufficient means to pay the employers* costs of 
the appeal if it was unsuccessful, and he was being assisted in these 
proceedings by a number of workmen. 

Sylvain Mayer appeared for the workman, who had made an 
affidavit stating that he was fighting the case on his own account. A 

VOL. V. L 
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Nield, in reply : The case of Huhball v. Everitt & Sons 
(ante) proceeded upon the ground that, it was an exceptional 
case. There is nothing to take this case out of the ordi- 
nary rule. 

Collins, M.E. : I think that the ordinary rule must be 
applied in this case, and that the appellant must give 
security for costs. The case of HuhbaU v. Everitt & Sons 
(ante), which has been relied on for the appellant, was 
distinctly treated by the Master of the Eolls as an ex- 
ceptional case, and he stated that it was an exception 
from the ordinary rule. That case was dealt with upon 
entirely special and exceptional grounds. The present 
case seems to me to come entirely within the ordinary 
rule, and I think that security for costs must be given. 

Stirling, L.J. : I agree. 

Application granted. 

Solicitors for the respondents, Keene, Marsland & Co. ; 
for the appellant, ff. Clifford Turner & Co. 



point of law had been raised and argued at the hearing of the arbifration, 
and the Comity Court Judge, in making an award in favour of the 
employers with costs, had ordered a stay of execution pending an appeal, 
so that the point of law might be decided by the Court of Appeal. 

The CouKT dismissed the application. 

A. L. Smith, L.J., said he thought this case ought to be treated as an 
exception to the general rule. The workman appeared to be without 
means to pay the costs if he failed in his appeal, but the County Court 
Judge had ordered a stay of execution pending an appeal, and had thereby 
in effect invited the parties to come to this Court to have a point of law 
determined. Under these circumstances he thought the workman ought 
to be allowed to appeal without giving security. 

Collins, L.J., concurred. 
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December 12, 1902. 
SMITHEES V. WALLIS. 

Before Collins, M.R., Eomer and Mathew, LJJ. 

(1902) 87 L, T, 556. 

Employment in Agriculture— On^ in^ or about — Workman's Compensation 
Act, 1900 (63 & 64 Vic, c. 22).— Sec. 1. 1. 

The Hmitatioa of employmeDt to places on, in, or about premises or 
places under the Act of 1897 does not afifect employment under the Act 
of 1900. 

Appeal by the respondent in the arbitration from the 
award of the County Court Judge sitting at Aldershot, 

The applicant was the widow of a deceased workman, 
employed as a gardener and to look after horses. 

The deceased had to do the garden work, to look after a 
horse and carriage, and also to do various other work. 

While he was exercising a horse, in the course of his 
employment, and was distant about three miles and a half 
from the appellant's residence, he was killed by accident. 

The County Court Judge found as a fact that the 
deceased man was mainly employed in work as a gardener, 
and therefore held that he was mainly employed in agri- 
cultural work within the meaning of the Workmen's Com- 
pensation Act, 1900. 

The County Court Judge further held that, under the Act 
of 1900, it was not necessary that the accident should have 
occurred on or about the premises of the employer ; and 
he made an award in favour of the applicant. 

Ruegg, K.C., and G. T, Sills for the appellant : The 
decision of the learned County Court Judge was wrong 
upon the true construction of the provisions of the Work- 
men's Compensation Act, 1900. That Act, by sec. 1. 1., 
provides that "the Workmen's Compensation Act, 1897, 
shall apply to the employment of workmen in agriculture; " 
and, by sec. 2, that " this Act shall be read as one with 
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the Workmen's Compensation Act, 1897." The provisions 
of the Act of 1900 must therefore be read into those of the 
Act of 1897, and the effect will be that sec. 1. 1. of the 
Act of 1900 must be read into sec. 7 of the Act of 1897, 
in which it is a condition of the right to compensation 
that the workman, at the time of the accident, is employed 
" on, in, or about " the premises of the undertaker. It 
could not have been intended by the Legislature that the 
Act of 1900 should give a wider right to compensation 
than the Act of 1897; and the right of compensation 
given to workmen in agriculture by the later Act must have 
been intended to be limited, in the same way as in the 
earlier Act, to accidents arising on, in, or about the 
master's premises. The proper construction of the Act 
of 1900 is that it is incorporated into the Act of 1897, and 
is subject in all respects to the same limitations, except 
that the right to compensation is extended to another 
employment. This Act relates to an employment which 
involves the use of land, and it ought to be construed as 
applying only to injuries by accident while the workman 
is employed upon the land. Under the Act of 1897 it has 
been decided that there is no right to compensation if the 
accident occurs away from the premises of the employer : 
Fenn v. Miller ([1900] 1 Q. B. 788 ; 2 W. C. C. 55), 
Powell V. Brown ([1899] 1 Q. B. 157 ; 1 W. C. C. 44), 
Lowth V. Ibhotson ([1899] 1 Q. B. 1003; 1 W. C. C. 46), 
Chambers v. Whitehaven Harbour Commissioners ([1899] 
2Q. B. 132; 1 W. C. C. 47). 

Reed, K.C., and D. Stephens, for the respondent, were not 
called upon to- argue. 

Collins, M.E. : This case is important, because it is the 
first case which has come before this Court under the Act 
of 1900. As soon, however, as one examines the point 
which has been raised, it does not seem to be capable of 
argument. The facts of this case are shortly these : The 
deceased workman was employed by the appellant as a 
gardener, and also to look after a horse and do other work. 
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He was exercising his employer's horse, and was killed by 
accident when about three miles from his master's premises. 
The contention on behalf of the appellant is that the case 
does not fall within the provisions of the Act of 1900. The 
provisions of that Act are as follows : Sec. 1. 1. provides 
that "the Workmen's Compensation Act, 1897, shall apply 
to the employment of workmen in agriculture . . . ; " 
and sub-sec. 3, that "where any workman is employed 
by the same employer, mainly in agricultural, but partly 
or occasionally in other work, this Act shall apply also to 
the employment of the workman in such other work. The 
expression ' agriculture ' includes horticulture . . . and 
the growth of fruit and vegetables." Then sec. 2 says 
that " this Act . . . shall be read as one with the Work- 
men's Compensation Act, 1897." It has not been denied 
that the definition will include this case. It has been 
contended, and that is really the only point of law on this 
appeal, that inasmuch as the accident did not happen on 
or about the premises of the employer, the employer was 
not liable to pay compensation. The contention is that 
the, words of the Act of 1897, which limit the liability to 
employment within the ambit of a factory, etc., apply to 
cases under the Act of 1900. It seems to me that, upon 
the express provisions of the Act of 1900, that contention 
cannot be maintained. The Act of 1900 in terms con- 
templates employment on other work than that which is 
done upon the employer's premises, and there is nothing 
in the Act to limit its operation to work done within the 
area of the premises of the employer. It is well known 
that in employments to which the Act of 1900 applies it is 
usual for the workman to have to work elsewhere than on 
the premises of his employer, and we cannot impute to 
the Legislature the intention to limit the employment 
which would give a right to compensation to work done 
upon or about the premises. It is an ordinary part of 
the work of a farm servant to take horses and cattle to 
market, and I see no reason for excluding that part of the 
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employment from the operation of the Act. To draw the 
line in the way suggested by the appellant, and to limit the 
application of the Act to employment upon the premises, 
would in my opinion be quite unjustifiable. A case of 
this kind falls most distinctly within the mischief aimed 
at by the Act, and comes within its express terms. There 
is nothing to be found in the Act of 1900 which is in any 
way like the limitation in the Act of 1897, to employment 
" on, in, or about'* the premises. I think, therefore, that 
the decision of the learned County Court Judge was quite 
right, and that this appeal must be dismissed. 

KoMER, L.J. : I agree. 

Mathew, L.J. : I am of the same opinion. The argu- 
ment on behalf of the appellant proposes to alter the 
language of sec. 1 of the Act of 1900, and to read into it 
the words " on, in, or about the premises of the employer." 
Why should we read those words into the Act ? There is 
no possible reason for importing that limitation into this 
Act. It is in the ordinary course of employment of this 
kind for the workman to. work off the premises of his 
employer. I agree that the appeal must be dismissed. 

Appeal disniissed. 

Solicitors for the appellant, Blyth, Diitton, Hartley, <k 
Blyth, for Foster & Wells, Aldershot ; for the respondent, 
Cattarns & Co, 

Also reported (1903) 1 K. B. 200; 72 L. J. K. B. 57; 87 L. T. 556; 
51 W. R. 261. 
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January 7, 1903. 
BOLT V. HEYWOOD. 

Before His Honour Judge Lush- Wilson, K.C. 

(1903) lU L. T. Jour. 294. 

Employment in Agriculture — Keeping Horses hy Hotel Proprietor — 
Workmen's Compensation Act, 1900 (63 & 64 Vic, c. 22).~ 
Sec. 1. 

The keeping df horses by an hotel proprietor is not an employment to 
which the Act of 1900 applies. 

At the Okehampton County Court, His Honour heard 
an application by Henry Bolt against John George Hey- 
wood in respect of an accident to the applicant on 
June 27, 1902. 

The applicant was employed by the respondent, who was 
the proprietor of the White Hart Hotel, and while 
engaged in feeding a chaff-cutter, which was fixed in a 
shed at the White Hart stables, and which was worked by 
a mechanical contrivance of cog-wheels multiplying the 
power given by means of a horse pulling around a lever 
outside the shed, was injured. Bolt had frequently been 
employed in feeding this machine, but on this occasion he 
slipped and his fingers were caught in the machine, with 
the result that his right hand was severely injured. The 
machine was protected by a lever to put it out of motion, 
and a drum to protect the knives, as required by statute. 
The appHcant claimed compensation under the Workmen's 
Compensation Act, 1897, upon the ground that the place 
was a factory within the meaning of the Act, distinguish- 
ing Nash V. Hollinshead ([1901] 1 Q. B. 700; 3 W. C. C, 
125), and Wilmott v. Paton ([1902] 1 K. B. 237 ; 4 W. C. C. 
65), and, in the alternative, under the Workmen's Com- 
pensation Act, 1900. 

His Honour said that the points involved were somewhat 
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novel, but he was against the applicant on each of the 
points raised. He was of opinion (1) that the shed 
where the chaflf was being cut up was not a factory within 
the Factory Act, 1901, as no manufacture was being 
carried on for direct gain, and that the gain which resulted 
from supplying the respondent's own and travellers' horses 
with chaflf was not for such direct gain as was included in 
the statute; and (2) because there was no steam, water, 
or other mechanical power used there, and that the 
mechanical contrivance worked by the horse and com- 
municated to the cutter by an intermediate, machine was 
not mechanical power within the meaning of the statute. 
The Judge also held that the applicant further was not 
employed in agriculture under sub-sec. 8 of sec. 1 of the 
Workmen's Compensation Act, 1900, where agriculture 
includes "horticulture, forestry, and the use of land for 
any purpose of husbandry, inclusive of the keeping of live 
stock, poultry, or bees, and the growth of fruit and 
vegetables," but that the words "inclusive of," etc., 
referred back to "use of land for any purpose of 
husbandry," and so that the mere keeping of horses and 
cutting up hay by an hotel proprietor did not bring it 
within the definition. 

Solicitors for the applicant, Burd, Pearse, & Prickman, 
Okehampton; for the respondent, Dunn & Baker, Exeter. 
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June 3, 1903. 
HOWARD V. DEIVEE. 

Before Weight, J. (Cambridge Assizes). 

(1903) The Times, June 5. 

Notice of intention to claim indemnity must be served, although the 
other person be already a respondent in the proceedings.* 
A2>phhj V. Eorseley ([1899] 2 Q. B. 621 ; 1 W. C. 0. 103) followed. 

This was an action, tried at Cambridge, for an indemnity 
in the following circumstances : The plaintiff is a farmer 
and the defendant is the owner of a reaping machine, 
which he lent to the plaintiff to cut his beans with in 
August last. The arrangement between the plaintiff and 
the defendant was that the defendant was to supply two 
horses and men to work and manage his machine, and the 
plaintiff the other two of the four horses which were to 
draw it, and that his sons should ride them. Amongst 
the men supplied by the defendant was a boy called 
Wright, about thirteen years of age, who was made by one 
of the plaintiff's sons to ride the horses whilst he shot the 
rabbits as they ran out of the beans. One of the horses 
was startled by the gun being fired close to it, Wright was 
thrown off, fell under the machine, and was very seriously 
injured. For these injuries an action was brought under 
the Workmen's Compensation Acts, 1897-1900, on behalf 
of Wright, in the Ely County Court, against Howard, the 
present plaintiff, or alternatively against Driver, the 
present defendant. An award was made in favour of 
Wright of Ss. per week, and £9 lis. 4d. costs against 
Howard, who now in respect of that liability claimed 
indemnity against Driver, contending that Wright, though 
employed on his farm, was engaged for such employment 
by the defendant, and was sent by him to ride the horse 

* No other point can be deduced from the facts and arguments as 
stated in this report, which is reproduced verhatim. 
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drawing his machine. Alternatively the plaintiff contended 
that he was the undertaker and the defendant was the 
contractor within the Workmen's Compensation Acts in 
relation to the employment and work, in the execution 
of which the boy was injured. The defendant, besides 
denying the facts upon which the plaintiff's case rested, 
objected (1) that the matter was rea judicata ; (2) that if 
he was under any obligation to indemnify, it was an 
obligation created by the Workmen's Compensation Acts, 
1897-1900, and that the procedure under rule 19 of the 
Workmen's Compensation Eules, 1898, had not been 
complied with by the plaintiff. Alternatively the defendant 
pleaded that the damage was caused not by himself but 
by the wrongful act of the plaintiff's servant or agent in 
negligently and recklessly firing a gun close to the horse 
on which the boy was riding. ' 

Dr. Cooper appeared for the plaintiff. 

Eawlinson, K.C., and W. F. Barrett, for the defendant, 
at the close of the plaintiff's evidence, submitted that 
there was no case to go to the jury, and cited the cases 
of Appleby v. Horseley ([1899] 2 Q. B. 521 ; 1 W. C. C, 
103), and Thompson v. North-Eastern Marine Engineering 
Company ([1903] 1 K. B. 428 ; ante, p. 71). 

After argument from Dr. Cooper, the learned Judge gave 
judgment for the defendant, holding that failure to give 
proper notice under rule 19 of the Workmen's Compensa- 
tion Eules, 1898, to the defendant was fatal to the 
plaintiff's case. The cases of Appleby v. Horseley (sup,), 
and Thompson v. North-Eastern Marine Engineering Com- 
pany (sup.), showed that when, under the Workmen's 
Compensation Acts, compensation was claimed, and the 
person against whom it was claimed alleged that he was 
entitled to be indemnified by another party, that party 
was entitled, under rule 19 of the Workmen's Compensation 
Eules, 1898, to notice of such claim in order that he might, 
if he thought fit, come to the arbitration and contest the 
facts. He would not, however, have been disposed to 
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decide this point without taking time for consideration 
had he not been against the plaintiff on another ground. 
He considered that there was nothing to leave to the jury. 
The plaintiff, who was bound to prove his case affirma- 
tively, had left it in doubt whether the boy Wright had not 
been put on the horse by himself or his sons. He (the 
plaintiff) had given no evidence that the boy was too 
young to ride, as boys employed in agriculture went, and 
there was no evidence to show, as the plaintiff ought to 
have shown in order to succeed, that the accident was not 
caused by the firing of the gun close to the horse. He 
therefore entered judgment for the defendant. 
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